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In sharp contrast to the experience of the first World 
War, industrial disputes in the United States since De- 
cember 7, 1941, have been almost universally adjusted by 
peaceful mediation or arbitration. The fact that Amer- 
ican workers, in a period of rising living costs and ex- 
panding production, have voluntarily abandoned the tac- 
tic of the strike and picket line, testifies that labor requires 
no convincing that this is a people’s war. This is the 
more remarkable when it is recalled that during the last 
war, strikes in the United States reached a scale never 
before, and seldom since, attained. 

It is doubly significant, therefore, to observe that the 
Supreme Court continues to deal with labor cases arising 
out of strikes and picketing, even though the decisions 
can have little immediate effect upon the economy. Nev- 
ertheless, these cases attest the vigor of our democracy, 
and serve as insurance to the American people that civil 
rights continue to be considered despite the needs of the 
war. They are important, today, for their effect upon 
the morale of the workers, and are capable of building 
or impairing the war effort, even though at this time, 
there are no picket lines or strikes. 

[ 763 ] 
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In passing upon the Picketing Cases," the Supreme 
Court has had occasion to review the law of the grassroots 
—as in the Handbill cases,’ the Court has been called 
upon to treat law as it affects the humblest and most 
numerous group of the nation. Municipal ordinances, 
police regulations, rulings of lower state courts are ca- 
pable of eliminating in practice Congressional statutes 
and Supreme Court rulings. Arbitrary and undemo- 
cratic procedures at the lowest point in the hierarchy of 
government, if unchecked, can veto the Constitution and 
Bill of Rights. The Picketing Cases have gone far to 
create healthier conditions of civil right on a local level, 
although recent decisions have introduced new doubts 
and confused the clear holdings in the earlier cases. 

In extending Federal jurisdiction over the field of pick- 
eting, the Court has invaded a field which, hitherto, was 
considered exclusively within the power and discretion 
of the states. It is true that the Federal courts, until the 
passage of the Norris-LaGuardia Act* in 1932, often 
entertained cases which involved picketing, since the bulk 
of these injunctions were prayed under the Sherman * and 
Clayton’ Acts. But the field of anti-picketing ordi- 
nances and statutes lay entirely within the state reserved 
and police powers. No constitutional right was per- 


1 Senn v. Tile Layers’ Union, 301 U. S. 468, 57 Sup. Ct. 851, 81 L. ed. 1229 
(1937) ; Thornhill v. Alabama, 310 U. S. 88, 60 Sup. Ct. 736, 84 L. ed. 659 
(1940); Carlson v. California, 310 U. S. 106, 60 Sup. Ct. 746, 84 L. ed. 668 
(1940) ; Milk Wagon Drivers’ Union v. Lake Valley Farms, 311 U. S. 91, 61 
Sup. Ct. 565, 85 L. ed. 63 (1941); Milk Wagon Drivers’ Union v. Meadow- 
moor Dairies, 312 U. S. 287, 61 Sup. Ct. 552, 85 L. ed. 836 gf Hotel etc. 
Employees Union. v. Wisconsin Employment Relations Board, 2 U. S. Law 
Week 4243 (U. S. 1942); Carpenters Union v. Ritter, 10 U. S. Law Week 
4293 (U. S. 1942) ; ; Bakery Drivers Union v. Wohl, 10 U. S. Law Week 4287 
(U. S. 1942); A. F. L. v. Swing, 312 U. S. 321, 61 Sup. Ct. 568, 85 L. ed. 
855 (1941). 

2 Lovell v. City of Griffin, 303 U. S. 444, 58 Sup. Ct. 949, 82 L. ed. 949 
(1937); Hague v. C. I. O., 307 U. S. 496, 59 Sup. Ct. 954, 83 L. ed. 1423 
(1938) ; Schneider v. Irvington, 308 U. S. 147, 60 Sup. Ct. 146, 84 L. ed. 115 
(1939); Cantwell v. Connecticut, 310 U. S. 296, 60 Sup. Ct. 900, 84 L. ed. 
1213 (1940); Cox v. New Hampshire, 312 U. S. 569, 61 Sup. Ct. 762, 85 L. 
ed. 1049 (1941). 

8 47 Stat. 70 (1932), 29 U. S. C. §10 (1940). 

426 Stat. 209 (1890), 15 U. S. C. §31 (1940). 


5 38 Stat. 730 (1914), 15 U. S. C. §17 (1940). 
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ceived, or sought. When Justice Brandeis, writing for 
the court in the Senn case ° stated: 


_ Members of a union might, without special statutory author- 
ization by a State, make known the facts of a labor dispute, for 
freedom of speech is guaranteed by the Federal Constitution, 


a new era was begun in labor law. It was virtually a 
revolution in the state-federal balance. For the first time, 
the weight of society was thrown on labor’s side of the 
scale. When constitutional issues had been raised in con- 
nection with picketing problems in earlier cases, the full 
weight of the Supreme Court invariably was swung in a 
direction favorable to capital. In such cases as Truax v. 
Corrigan,’ the Fourteenth Amendment was invoked to 
protect the then-inviolable right of employers to secure 
labor injunctions. It was there held that it was beyond 
the power of a state to enact laws limiting the issuance of 
injunctions in labor cases, since such statutes deprived em- 
ployers of property rights without due process of law. 

The new interpretation of a picketer’s rights, presaged 
in the Senn case, and crystallized in Thornhill’s * case has 
been of greater benefit to labor, in its collective endeavors, 
than any of the New Deal legislation, with the possible 
exception of the Norris-LaGuardia Act and the National 
Labor Relations Act.’ Even the Norris-LaGuardia Act, 
by virtue of the Thornhill and Swing * cases, has become 
almost superfluous, since the right to freedom from in- 
junctions in Federal courts is now derived from the First 
Amendment of the Constitution rather than any Congres- 
sional enactment. That the breadth of the new concept 
has caused bench and bar no little bewilderment may be 
seen in the concurring opinion of Judge Rossman of the 
Oregon Court in 4. F. L. v. Bain.” He stated: 


In the century and a half that passed since the Constitution 
was written, the Supreme Court never recognized picketing as 


6 Supra note 1. 

7257 U. S. 7. 42 Sup. Ct. 124, 66 L. ed. 254 (1921). 
8 Supra note 

® 49 Stat. 19, (1935), 29 U. S. C. § 151 (1940). 

10 Supra note 

11 165 Ore. 85, 106 P. (2d) 544 (1940). 
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the exercise of freedom of speech, although in that period it 
determined many controversies in which pickets were involved. 

Whether the new interpretation has opened a Pandora’s 
Box from which vexatious troubles will escape, or whether it is, 
in truth, a reopening from which hope, after its long confinement 
has at last been released, are problems upon which I am not 
called to express an opinion. The above review . . . is being 
offered to justify a statement that state judges,—they not being 
the authors of the new interpretation of a picketer’s privileges— 
ought to apply the new rights cautiously. 


The Thornhill doctrine, viewed with such alarm by 
the state Judge quoted, is this: 

In the circumstances of our times the dissemination of infor- 
mation concerning the facts of a labor dispute must be regarded 
as within that area of free discussion that is guaranteed by the 
Constitution. . . . Labor relations are not matters of mere local 
or private concern. 

The Thornhill decision, and its companion, Carlson v. 
California” established that a state has no constitutional 
power sweepingly to ban all picketing. The Swing ™ 
case broadened the constitutional protection to include 
freedom to engage in picketing in the absence of a strike, 
and forbids the States to abridge such freedom, either by 
legislation or injunction. Two more recent decisions, in 
Carpenter’s Local v. Ritter, and Milk Drivers’ Union v. 
Meadowmoor Dairies ** limit the Thornhill case by set- 
ting up two types of activity which a state may regulate 
or prohibit: These are peaceful picketing, in absence of 
strike, by “strangers to an industry,” and peaceful picket- 
ing when “enmeshed in a background of violence.” 


Despite the limiting strictures of the latter two cases, 
the Thornhill case grants important new rights, and in- 
vades the privileges of the states in far-reaching respects. 
In so doing, the Supreme Court has entered a field in 
which a vast mass of state case law has been accumulated 
over more than forty years. It is of interest to examine 


12 Supra note 1. 
13 Supra note 1. 
14 Supra note 1. 
15 Supra note 1. 
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the Thornhill case, both in the light of its ancient anteced- 
ents, as well as its fate since it was handed down. 


WHAT Is PICKETING? 


“Picketing” describes a number of forms of concerted 
labor activity in which unions exert economic pressure 
upon employers of labor or others with whom they have 
grievances. In general, there are two main forms of pick- 
eting. The first is that type most familiar to the public 
as a whole. A union, for one or another reason, posts a 
picket or pickets at the door of an establishment, generally 
bearing a sign, distributing leaflets, or addressing passers- 
by orally, saying that the establishment is unfair to the 
union, or does not employ union workers, or does not pay 
union wages. The public is requested not to patronize 
the establishment, and fellow unionists in other trades, 
particularly the teamsters, are requested not to perform 
any services for the picketed establishment. The most 
effective pressure is exerted by reason of the refusal of 
other unionists to cross the picket line. This is one of 
labor’s laws; even in collective agreements, the teamsters 
union generally stipulates that its members will not cross 
picket lines. It was this type of pressure which the Su- 
preme Court found so oppressive in the Ritter case, where 
the carpenter’s union picketed a restaurant, the owner of 
which had a contract with a non-union builder. In this 
form of picketing, the appeal of the union is directed to 
fellow unionists and the consuming public as a whole. 
The picket is on duty to “disseminate information con- 
cerning the facts of a labor dispute,” and is certainly 
exercising free speech. The numbers of pickets are not 
a major factor in picketing of this kind—the important 
thing is the message. It is not necessarily conducted pur- 
suant to a strike—more than usual, it is done in the ab- 
sence of a strike, generally to compel the employer pick- 
eted to unionize his employees.” 


16 See, for example, Exchange Bakery v. Rifkin, 245 N. Y. 260, 157 N. E. 
130 (1921), and A. F. L. v. Swing, supra note 1. 
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The second main type of picketing is that which is gen- 
erally the normal concommitant of a strike. The aim of 
a strike is to compel the employer to suffer economic loss 
through loss of production—in short, to shut up the plant. 
In this type of picketing, the “mass picket line” is more 
often used, since the workers on strike are seeking physi- 
cally to prevent the importation of strikebreakers into the 
plant, or the exit from the plant of finished materials. 
The public is seldom concerned immediately with picket- 
ing of this type—it is not directed to the consuming pub- 
lic, especially in the early stages of such strikes, but rather 
against the employer alone. . Most frequently, such pick- 
eting occurs in industrial districts in which the general 
public has little business. The workers are not particu- 
larly saying anything—they are doing something. This 
type of picketing affects the majority of workers far more 
directly than the consumer-picketing does, since it is the 
form taken by industrial disputes in the great industries— 
coal, steel, auto, rubber, maritime, etc.,—the large facto- 
ries. It has far greater social importance than the more 
limited type, since it affects basic, producing segments of 
our economy. It was to this type of industrial situation 
that the words of the Thornhill decision apply, where 
it was stated: 


It is recognized now that satisfactory hours and wages and 
working conditions in industry and a bargaining position which 
makes these possible had an importance which is not less than 
the interests of those in the business or industry directly con- 
cerned. The health of the present generation and of those as 
yet unborn may depend upon these matters, and the practices 
in a single factory may have economic repercussions upon a 
whole region and affect widespread systems of marketing. 


It is in big industry that “bargaining position,” and 
hence, the National Labor Relations Act, is most im- 
portant. It is in industrial disputes in big industries that 
“picketing en masse or otherwise conducted which might 
occasion . . . imminent danger,” (Thornhill’s case) oc- 
curs, and here also, police intervention, violence, provo- 
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cation, and bloodshed have been most frequent. All our 
Ludlows, Herrins, Homesteads, and Memorial Day Mas- 
sacres have developed out of such situations.” 


It is, perhaps, because of the industrial conditions 
which caused every large employer to consider every 
strike as an excuse for a pitched battle * that the judicial 
concept, preserved in classical form in Railroad v. Gee * 
was announced in 1905. That decision observed that: 

There is and can be no such thing as peaceful picketing any 
more than there can be chaste vulgarity, or peaceful mobbing, or 
lawful lynching. 

If, in 1905, this was true, the blame might well be laid 
at the door of employers who sponsored the Iron and 
Coal Police, the Pinkerton Agency, and organizations 
like the National Metal Trades Council.” Certainly, it 
was this situation which prompted Congress, in the pre- 
amble of the NLRA, to declare: 


The denial by employers of the right of employees to organize 
and the refusal by employers to accept the procedure of collective 
bargaining lead to strikes and other forms of industrial strife 
and unrest. 


With the right to organize established in law, there 
seems no occasion for violent industrial disputes. The 
gradual acceptance of this right has impressed itself upon 
the courts. In 1934, the Indiana Court, in Local Union 


21 


v. Komomo™ invalidated a municipal anti-picketing or- 
dinance on the ground that it violated the public policy 
of the state. That court said: 


Formerly the courts were inclined to disapprove collective bar- 
gaining, striking, and picketing. However, the past few years 
have witnessed a decided change in public opinion, legislative 
enactments, and judicial construction. 


17 See the decision in Gt. Northern R. Co. v. Great Falls Lodge, 283 Fed. 
557 (Mont. 1922). 


18 See Report of the Senate Investigation of the 1919 Steel Strike, and the 
Report of the LaFollette Committee on the Memorial Day Massacre. 


. 19139 Fed. 582 (S. D. Iowa 1905). 
20 See LaFollette Committee Hearings and Reports. 
21211 Ind. 72, 5 N. E. (2d) 624 (1938). 
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EARLY REGULATION OF PICKETING 


Specific legislation affecting picketing rarely appeared 
on the statute or ordinance books prior to the second 
decade of this century. Early statutory regulation of 
picketing was accomplished by the application of general 
legislation to labor cases. Such legislation, springing 
from the power of a city or state to control the use of the 
public streets, generally prohibited “loitering,” or the 
placing of advertising signs on the streets. The earliest 
instance of the recorded application of such ordinances 
arose in the 1888 Massachusetts case, Commonwealth v. 
McCafferty,” where the picketing defendant was con- 
victed of violating an ordinance against carrying of sign- 
boards on the streets. The case is interesting, since the 
picket was not posted at the shop of any one employer, 
but rather walked about the city carrying a sign adver- 
tising to shoe workers that a certain factory was on strike. 

The use of traditional anti-loitering ordinances against 
pickets must have been fairly widespread, although there 
are few recorded cases in state supreme courts. The clas- 
sical form of such measures is illustrated by an old Little 
Rock, Arkansas, ordinance. 

Any person who shall in this city disturb any lawful assem- 
blage of people by rude and indecent behavior or shall be found 
loitering at corners or in the vicinity of any place of amusement 
or hotel or thoroughfare, and refuses to disperse or vacate such 
places when requested to do so by a police officer, shall be guilty 
of a misdemeanor.”* 

The use of such ordinances to suppress picketing did 
not always go unchallenged. In St. Louis v. Gloner,” 
a picket successfully disputed the applicability to him of 
an ordinance interdicting “standing, loafing, and loung- 
ing” in public places. The court held that while the city, 
under its charter, had undoubted power to regulate the 
use of the public streets, “it has no right to do so in a way 


22145 Mass. 384 (1899). 
23 Ordinance of 1896, Sec. 2048, Little Rock Digest of Ordinances (1932). 
24210 Mo. 502, 109 S. W. 30 (1908). 





THE PICKETING CASES 771 


that interferes with the personal liberty of the citizen as 
guaranteed to him by our constitution and laws.” The 
court concluded that the ordinance was unconstitutional, 
since it infringed upon personal liberty, was unreasonable 
and oppressive.” The Gloner case was the first occasion 
upon which any court observed constitutional freedoms 
involved in picketing. The freedom was classified as 
“personal liberty,” which seems quite as accurate a cate- 
gory as freedom of speech. 

The Gloner decision did not represent the prevailing 
trend of its day. There are some few isolated holdings 
by state courts that labor has a right to picket, peacefully, 
but by the turn of the century, the courts had become ad- 
dicted to the labor injunction, which was to be the dom- 
inant disposition of labor cases for the following thirty 
years. Although labor injunctions were not unknown 
before 1890, the passage of the Sherman Act and its sub- 
sequent application to labor matters in Loewe v. Lawlor” 
and In re Debs,” served as a tremendous stimulus to gov- 
ernment-by-injunction. By successfully asserting their 
right to obtain injunctions against trade unions under the 
anti-trust laws, the manufacturers of America were able 
to thwart the normal growth of unionism for over a 
quarter of a century. Until the passage of the Norris- 
LaGuardia Act* in 1932, the Federal courts were a 
haven and a refuge for all employers burdened with labor 
troubles. The number of injunctions issued under the 
anti-trust laws is impossible to estimate, since most were 
unrecorded judgments in Federal District Courts.” 

In the period between the holding in the Danbury 

25 The power of State courts to invalidate municipal ordinances for “un- 
reasonableness” or “oppressiveness” is quite different from ordinary constitu- 
tional review. In labor and civil rights cases, however, the courts, in earlier 


cases, generally proceeded upon both grounds. See People v. Armstrong, 73 
Mich. 288, 41 N. W. 275 (1898). 


26 235 U. S. 522, 35 Sup. Ct. 170, 59 L. ed. 341 (1915). 
27 158 U. S. 564, 15 Sup. Ct. 900, 39 L. ed. 1092 (1895). 
28 See supra note 3. 


29 See FRANKFURTER AND GREENE, THE Lazor INJUNCTION, which describes 
the forms and types of injunctions. 
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Hatter’s case and the passage of the Federal anti-injunc- 
tion law, labor concentrated its full political efforts upon 
securing relief from the plague of writs. Labor’s efforts 
to secure state legislation prohibiting courts from issuing 
ex parte injunctions were thwarted by the holding of the 
Supreme Court in Truax v. Corrigan.” The effort re- 
quired by labor’s campaign for limitations upon injunc- 
tions prevented the unions from attacking other important 
legislative problems. Only minor and unimportant labor 
legislation was passed in the first quarter of this century. 
Beyond workmen’s compensation laws, the two dominant 
forms of successful labor legislation were ordinances 
legalizing unions, and exempting members and officers 
from liability for torts or crimes committed by others,” 
and secondly, union-label registration laws * which pro- 
vide for union labels the same protection as common law 
trade marks. A third type of statute often enacted, but 
never, until the New Deal period, upheld, was the anti- 
blacklisting law.** Coppage v. Kansas **made such anti- 


discrimination laws unconstitutional. Anti-yellow-dog- 
contract legislation was universally held invalid, and the 
Hitchman Coal case * was merely declaratory of the law 
as it had been for many years. 


ANTI-PICKETING LEGISLATION 


The ease with which injunctions could be obtained in 
both state and Federal courts made anti-picketing legisla- 


30 In Culinary Workers Union v. Busy Bee Cafe, 115 P. (2d) 246 (Ariz. 
1941), the Arizona Court “reinstated” the same statute declared unconstitutional 
in Truax v. Corrigan on the authority of the recent Supreme Court cases pro- 
tecting picketing. 

81 Among such early statutes were: California Penal Code (1906) at p. 581, 
Colorado Rev. Stat. § 3924, Maryland Pub. Gen. L. 1904, § 34, Art. 27, Minne- 
sota Rev. Laws § 4868, Nevada Rev. Laws § 6801, New Jersey, Comp. Stat. at 
p. 305, § 128. For a discussion of these and other similar statutes, see Hall v. 
Johnson, 87 Ore. 21, 169 Pac. 515 (1917). 

82 In the first Coronado Coal Case, 259 U. S. 344, 42 Sup. Ct. 570, 66 L. ed. 
975 (1922), the Supreme Court cited the old Colorado union-label act to justify 
the suability of the union in its organization name. 

33 In State v. Menderson, 111 P. (2d) 622 (Ariz. 1941), an anti-blacklisting 
law of 1915 (§ 4882, Rev. Code of Ariz., 1928) was declared unconstitutional 
as too uncertain and broad. 

34 236 U. S. 1, 35 Sup. Ct. 240, 59 L. ed. 441 (1915). 

85 245 U. S. 229, 38 Sup. Ct. 65, 62 L. ed. 260 (1917). 
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tion almost superfluous. Such legislation, however, did 
emerge. The earliest reported case involving an anti- 
picketing ordinance is In re Williams* in which a Los 
Angeles Ordinance declaring illegal “all picketing or loi- 
tering on public streets for the purpose of intimidating or 
threatening or coercing persons in order to induce them 
to refrain from engaging” in a particular employment. 
The court doubted the constitutionality of the ordinance, 
on the grounds that the “loitering” provision was too 
vague, stating: 

It is argued . . . that the ordinance is invalid. As to the 
provisions concerning “picketing” for the purpose of intimida- 
tion, threatening, etc., I have no doubt that it is a valid exercise 
of the powers of the local legislators. As to the provisions relat- 
ing to “loitering” I have very serious doubts. They are so 
vaguely comprehensive that a person stopping on the street any- 
where in the vicinity of a place of business for the purpose of 
dissuading an employee from continuing in his employment, 
might be convicted of a misdemeanor. 

The California Court thus recognized, to a certain ex- 
tent, the right of workers to engage in peaceful persuasion, 
and hinged the validity of the picketing provisions upon 
the threat of violence and intimidation, which it was 
within local powers to regulate. The decision represents a 
somewhat more sympathetic view of labor’s rights than, 
‘for example, that of the Texas court in Ex Parte Stout,” 
which involved an El Paso ordinance. This ordinance 
frankly banned all picketing, including picketing to “per- 
suade any person by word of mouth . . . or by signs 
carried . . . from entering (any) place of business for the 
purpose of transacting business therein.” The defendant 
vigorously raised the constitutional issue, contending that 
his rights freely and peacefully to communicate with 
others were abridged by the statute. The court flatly up- 
held the ordinance upon the grounds, (a) that picketing is 
illegal per se, (b) the city has clear power to regulate the 
use of the streets, (c) the ordinance is a reasonable exer- 


36 158 Cal. 850, 111 Pac. 1035 (1910). 
37 82 Tex. Crim. App. 183, 198 S. W. 967 (1918). 
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cise of that power, and (d) any constitutional rights the 
defendant may have are balanced by the city’s right to 
prevent unbridled license and abuse of freedom. The 
“unbridled” license amounted, in this case, to peaceful, 
silent picketing by one man, absent violence, fraud, or 
coercion. The Texas opinion quite simply held that 
picketing was a nuisance within the power of a city to 
abate. 

Another common type of anti-picketing ordinance is 
illustrated by the Indianapolis “watching and besetting” 
law. The ordinance reads, in part: 

Sec. 633. Whoever shall watch, beset, or picket the premises 
of another where persons are employed . . . for the purpose of 
compelling, coercing, or inducing the persons employed to quit 
their employment, or to compel, coerce, prevent, or deter any 
person or persons from seeking to enter or freely entering into 
employment, shall be fined . . . etc. 

The ordinance also prohibited “derogatory, opprobrious, 
or indecent epithets, gestures, or language.” In Thomas 
v. Indianapolis* this ordinance was upheld. The case is 
interesting since earlier, the Indiana court had ruled,” in 
the absence of legislation, that peaceful picketing was 
lawful. The court held that it was within the power of 
the state to legislate against the rights sustained in the 
earlier case. The rationale of the court was that a city 
had the power to prevent activity which “is apt to give 
rise to contention and arguments that often result in blood- 
shed and riots.” The court attempted to minimize the 
sweep of the proscription by stating: 


This ordinance does not prevent employees from striking nor 
does it prevent them from presenting their side of a controversy 
with their employers to others. It prohibits some acts that are 
inherently wrong, and other acts which are not wrong within 
themselves are regulated and only prohibited under such circum- 
stances and in such places as may result in public disorder and 
cause breaches of the peace. (Italics supplied.) 


The place referred to at which picketing can be 
banned is the scene of a labor dispute. Naturally, this 


88 195 Ind. 440, 145 N. E. 550 (1924). 
89 165 Ind. 421, 75 N. E. 877 (1905). 
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pretty effectively prevents all picketing. The Indiana 
court had occasion to state the same principle in another 
way in another case*® which involved an Indianapolis 
ordinance which provided: 


It shall be unlawful . . . upon any public street . . . to 
carry any banner, placard, advertisement, or handbill for the 
purpose of displaying the same. 


It said: 


The carrying of placards and banners may attract crowds and 
blockade the streets and sidewalks. By this method, too, class 
hatred is sometimes stirred up, and a breach of the peace caused 

Nor is he (defendant) denied the right of free interchange 
of thought or opinion or the right to speak, write, or print freely. 
He may hire a hall or print a paper. But this does not 


mean that he may do as he pleases on a public street. (Italics 
added. ) 


The assumption of the Indiana court represented the 
prevailing view of the time. Picketing could be totally 
forbidden because it might lead to breaches of the peace, 
or is “apt to” result in bloodshed. The courts, therefore, 


were quick to proscribe entirely peaceful activity, rather 
than to allow such activity subject to direct police inter- 
vention when and if violence should arise. 


The Alabama statute, outlawed in Thornhill’s case, was 
upheld by the court of that state upon two occasions.” 
The statute forbade all picketing, and the court repeated 
the ancient saw that peaceful picketing is a contradiction 
in terms. It was said: 

It is suggested . . . that our construction of Section 6395 
. renders it unconstitutional. No intimation is offered as to 


what provision of the Constitution is thereby offended, and we 
can think of none. (Italics supplied.) 


This ruling was reviewed by the Supreme Court in 
Thornhill’s case, and furnished the basis upon which the 
Court found the statute unconstitutional on its face. 


40 Watters v. Indianapolis, 191 Ind. 657, 134 N. E. 482 (1922). 


41 Q’Rourke v. Birmingham, 27 Ala. App. 133, 168 So. 206 (1936), and 
Hardie-Tynes Mfg. Co. v. Cruise, 189 Ala. 66, 66 So. 657 (1914). 


42In the Hardie-Tynes case, supra note 41. 
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A Portland, Oregon, ordinance which banned all 
strikes, boycotts, and picketing, was invalidated in Hall v. 
Johnson,” on the ground that it abridged the right to 
strike. The court stated, however, 

We do not wish to be understood as holding that, if the legis- 
lation had been in fact . . . an anti-picketing ordinance, that it 
would necessarily have been invalid. 

The California anti-picketing legislation is particularly 
interesting, since that state seems to have been more 
acutely conscious of the labor problem than states nor- 
mally were. Following the Williams case,** a number of 
decisions, interpreting a series of local measures, was 
handed down. People v. Armentrout* sustained the ordi- 
nance involved in the Williams case, holding it to be ap- 
plicable to the sale of a labor newspaper at the scene of 
an industrial dispute. Following that case, the California 
Court invalidated a broad county anti-picketing ordinance 
in In re Harder,” on the grounds that since no definition 
of picketing was given in the ordinance, it was too vague 
for constitutional validity. This was, of course, a penal 
measure, so that strict construction was required. Along 
the same lines, in People v. Meyers,“ a local ordinance 
was invalidated for vagueness. Finally, the ordinance 
originally involved in the Williams case was held invalid 
in People v. Duncan,“ for the same reason. 

To cure the constitutional faults in its former ordi- 
nance, a municipality,” in 1937, enacted a more definite 
anti-picketing ordinance, which was upheld in People v. 
Sargent” in the Los Angeles Superior Court. The new 
ordinance made it a misdemeanor to 


loiter in front of, or in the vicinity of, or to picket in front of, 
or in the vicinity of, or to carry, show, or display any banner, 


43 Note 31, mee. 

44 Supra note 36 

#5118 Cal. App. 761, 1 P. (2d) 556 (1931). 
469 Cal. App. (2d) 153, 39 P. (2d) (1935). 
47 Appellate Dept. 1934. 

48 Sup. Ct. L. A. County, App. Dept. 1936. 
49 Beverly Hills. 

50 Sup. Ct. Los Angeles Co., App. Dept. 1937. 
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sign, transparency, or printed matter in front of, or in the vicin- 
ity of, any works, etc. 
The fact that this ordinance entirely prohibited all 
picketing was quite immaterial, as it was held that such 
prohibitions were within the city’s powers.” 


THE TIDE TURNS 


Basic changes in our law are seldom accomplished 
without a solid background of precedent. State courts 
generally lead the Supreme Court in breaking new 
ground, so that by the time the Supreme Court is ready 
to reverse itself, it may cite a body of state decisions al- 
ready on the books. This is particularly true in labor 
questions. The strength of the trade union movement can 
make itself felt more quickly and directly on a state than 
a Federal level, and the decisions of state courts more 
accurately reflect the relative strength of the labor move- 
ment than do those of Federal courts. The election of 
state judges has a great deal to do with this fact; it is 
well known that around election time, state judges are 
always reluctant to grant injunctions against labor unions. 

The roots of Senn v. Tile Layers Union, in which the 
Supreme Court first held picketing, if peaceful, to be 
legal per se, extend primarily into the law of New York. 
Two major decisions of the New York Court of Appeals, 
Exchange Bakery v. Rifkin” and Stillwell Theater v. 
Kaplan,” \aid the basis for the entire law of picketing as 
known today. These cases brought forth a new concept— 
that an employer has no property right cognizable in 
equity to be free from the annoyance of a picket line, 
either in the presence or absence of a strike. The opinion 
of Judge Andrews in the Exchange Bakery case has been 





51 Beverly Hills, refusing to take the Thornhill decision lying down, enacted, 
in 1940, a new “decontaminated” anti-picketing ordinance. (Ordinance 500, 
1940), which prohibits picketing “for the purpose of intimidating,” etc. 

+ 52245 N. Y. 260, 157 N. E. 130 (1927). 


58 259 N. Y. 405, 182 N. E. 63 (1932). 
2 
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embossed and hung upon the walls of union halls through- 
out the country. He stated: 


Economic organizations today are not based on the single 
shop. . . . Picketing without a strike is no more unlawful than 
a strike without picketing. Both are based upon a lawful pur- 
pose. Resulting injury is incidental and must be endured. (Ital- 
ics supplied. ) 


In the Stillwell case, the New York court said: 


The fact that such action (picketing) may result in incidental 
injury to the employers does not constitute justification for 
issuing an injunction against such acts. The interests of capital 
and labor are at times inimical and the courts may not decide 
controversies between the parties so long as neither resorts to 
violence, deceit, or misrepresentation to bring about desired 
results. 


These decisions stressed the impartiality of the New 
York courts in labor matters. For decades, the courts had 
been accused by labor of bias in favor of employer-liti- 
gants. Certainly more strikes have been lost because of 
injunctions than any other cause. These two decisions 


presaged the Norris-LaGuardia Act, which withdrew 
jurisdiction from Federal District courts to hear prayers 
for labor injunctions unless numerous strict jurisdictional 
requirements were met. The state anti-injunction acts 
were patterned along similar lines. 


When the Senn case reached the Supreme Court, the 
flood of pro-labor legislation had already surged over the 
country, and this decision was among the first of the “New 
Deal” decisions.“ Although the constitutionality of the 
Norris-LaGuardia Act was not determined until the deci- 
sion in Lauf v. Shinners*’ some time later, the opinion in 
the Senn case allowed no doubt that the anti-injunction 
law would not be upheld in the first appropriate case. 
The Senn doctrine established the legality of picketing, 


54 The Labor Board Cases, 301 U. S. 1, 57 Sup. Ct. 615, 81 L. ed. 893 (1937) ; 
West Coast Hotel Co. v. Parrish, 300 U. S. 379, 57 Sup. Ct. 578, 81 L. ed. 703 
(1937); Virginian R. Co. v. System Federation, 300 U. S. 515, 57 Sup. Ct. 
592, 81 L. ed. 772 (1937). 


55 302 U. S. 669, 58 Sup. Ct. 41, 82 L. ed. 516 (1939). 
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and the constitutionality of state anti-injunction laws. 
Justice Brandeis wrote: 


There is nothing in the Federal Constitution which forbids 
unions from competing with a non-union concern, for instance, 
by means of picketing as freely as one merchant competes with 
another by means of advertisements in the press, by circulars, or 
by his window display . . . One has no constitutional right to a 
remedy against the lawful conduct of another. 

Many states, by the time the New York decisions ap- 
peared, had already conceded that peaceful picketing 
could not be enjoined if performed by strikers against 
their own employer.” Picketing was held to be merely 
a permissible attribute of a strike. As pointed out in the 
Tri-City case, the right to strike implies an equal right to 
persuade others to do so. But any picketing that faintly 
smacked of “secondary boycott”—that is, any picketing 
in the absence of a strike, was clearly illegal. In Duplex 
v. Deering” it was so held. Furthermore, the right to 
picket was further hedged around with limitations as to 
the legality of the objective sought. Picketing for a closed 
shop was—and remains—illegal in some states. Picketing 
by non-employees was almost invariably held enjoinable. 
Many types of strikes were held to be illegal, as, for ex- 
ample, a strike because of a refusal of workers to work 
with non-union employees. With strikes of various types 
illegal, all picketing concomitant therewith became il- 
legal. 

In all of the early decisions upon injunctions and ordi- 
nances prohibiting picketing (and the two have been re- 
cently classified together by the Supreme Court”), there 
is a consistent confusion in the thinking of the judges, 

56 For example, see Empire Theatre v. Cloke, 53 Mont. 183, 163 Pac. 107 
(1917); Citizens Co. v. Asheville Union, 187 N. C. 42, 121 S. E. 31 (1924); 
Goldfield, etc., Mines Co. v. Miners Union, 159 Fed. 500 (N. J. 1907); Lisse 
v. Local Union, 2 Cal. (2d) 312, 41 P. (2d) 314 (1935); Wallace Co. v. In- 
ternational Ass’n, 155 Ore. 652, 63 P. (2d) 1090 (1936); Keuffel & Esser v. 
I. A. M., 93 N. J. Eq. 429, 116 Atl. 9 (1922); nor must the Supreme Court’s 


holding in American Steel Foundries v. Tri-City Council, 257 U. S. 184, 42 
Sup. Ct. 72, 66 L. ed. 189 (1921), be overlooked. 


“st 254 U. S. 443, 41 Sup. Ct. 172, 65 L. ed. 349 (1928). 
58 See the Swing case, supra note 1. 
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between the public and the private aspects thereof. In 
issuing many injunctions, judges have relied upon sup- 
posed public grounds, to settle private rights. The fact, 
for example, that picketing is peaceful or non-peaceful 
should have no bearing upon the rights of an employer 
seeking an injunction, as long as the peacefulness or vio- 
lence does not affect his property rights. Yet, the courts 
have often granted injunctions to private persons, because 
picketing was considered to be violent per se.” Violence 
and breaches of the peace are offenses against the public, 
and should be considered only in the light of the rights 
of the public as a whole. 

On the other hand, the typical anti-picketing ordinances 
were designed with an eye to remedying private injuries 
rather than injuries to the public. Obviously, police legis- 
lation must be enacted for a public purpose, and yet, on 
their face, most anti-picketing ordinances of the past do 
not state that they aim to eliminate violence and breaches 
of the peace—they merely state, “It shall be unlawful to 
picket the place of business of another.” The public pur- 
pose, if any, was almost always left for the courts, in re- 
viewing the validity of the measure, to find. The courts, 
then, would opine that picketing is violent per se, or that 
a city has rights to control the use of the streets, the public 
peace, and so forth. 

The jurisdictional requirements of the Norris-LaGuar- 
dia Act now eliminate, in the Federal courts, practically 
all injunctions on purely private grounds. The Federal 
courts are forbidden to intervene unless picketing has be- 
come so rowdy as to be completely beyond the powers of 
the local police.” When such a situation arises, the Fed- 
eral courts may enter the picture to prevent the destruc- 
tion of the employer’s property. Basically, this can be 
done not because of the prospective damage to the em- 
ployer, but because of the aggravated and dangerous na- 


59 As for example, Railroad v. Gee, note 19, supra. 
60 See § 7, Norris-LaGuardia Act, note 3, supra. 
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ture of the picketing—to prevent the destruction of 
property, in general, rather than the property of the peti- 
tioning employer. Since this is true, the employer, by 
virtue of the Norris-LaGuardia Act, must, in order to 
“call off” the usual picket line, deal with the picketers, 
whether or not they are his employees. By legitimizing 
the picket line, this Act goes far to grant substantive rights 
—a fact recognized by the Supreme Court in United 
States v. Hutcheson.” 


Despite the change in Federal procedure under the 
anti-injunction law, until the T’hornhill case, the legality 
of picketing under state law depended entirely upon the 
public policy of the state. The holding in the Senn case, 
despite a broad hint that picketing was an aspect of free 
speech, was confined to its facts, and determined only that 
state or local anti-injunction laws were valid. Thus, anti- 
picketing laws remained, for all purposes, quite as con- 
stitutional as they had always been. The impact of the 
Senn case, however, caused changes discernible before the 


holding in Thornhill’s case. Two states, Nevada and 
Colorado™ held local anti-picketing measures unconsti- 
tutional on two grounds: (a) that picketing was not per se 
illegal, and (b) that the Senn case established that picket- 
ing, being an exercise of free speech, came within the 
protection of the Fourteenth Amendment. The Thornhill 
decision followed the same line of reasoning.” 


THE THORNHILL CASE 


The Senn case was not the only foundation stone of the 


Thornhill decision. A line of cases beginning with Lovell 


61 312 U. S. 219, at p. 231, 61 Sup. Ct. 463, 85 L. ed. 788 (1941). 

62 See the Senn Case, supra note 1. States continued to enact and enforce 
anti-picketing ordinances until Thornhill’s case was decided. See the discussion 
on the California cases, supra. i 

63 City of Reno v. Second Judicial District, 59 Nev. 416, 95 P. (2d) 994 
(1939). The ordinance invalidated was identical to the Indianapolis “watching 
and besetting” ordinance discussed in connection with Thomas v. Indianapolis, 
above. 

64 People v. Harris, 104 Colo. 273, 91 P. (2d) 989 (1938). 

65 The text of the Reno case, supra note 63, was set forth in full in the brief 
of the appellant in the Thornhill case, though it was not cited in the opinion. 
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v. Griffin,” had thoroughly revised the prevailing notions 
as to the power of States to limit freedom of expression 
in other than labor situations. These Handbill cases 
established that localities have no constitutional power to 
prohibit the distribution of religious® or political” hand- 
bills, labor handbills,” to license the dissemination of 
magazines or tracts from door to door,” or to prevent the 
solicitation of citizens on the public streets for religious 
purposes.” Cities were denied the power to ban public 
or street meetings.” To justify all of the invalid statutes 
and ordinances, the local authorities involved had plead- 
ed their police power, and their power to regulate the use 
of the public streets. To these contentions, the Supreme 
Court replied that the power to prevent breaches of the 
peace may be freely exercised, but that such power must 
not be made the instrument of suppressing freedoms guar- 
anteed by the Constitution. These cases were associated 
with the DeJonge™ and Herndon” decisions, which dealt 
with criminal-syndicalist activities, in-which the Court 
held that freedom of speech could only be suppressed 
when the words constituted an “imminent and aggravated 
danger to the state.” In the Herndon case, the Court 
stated : 


The power of a state to abridge freedom of speech and assem- 
bly is the exception rather than the rule, and the penalizing 
even of utterances of a defined character must find its justifica- 
tion in a reasonable apprehension to organized government. The 
judgment of the legislatures is not unfettered. The limitations 
upon individual liberty must -have appropriate relation to the 
safety of the state. 


66 Supra note 2. 

87 Supra note 2. 

68 Cantwell v. Conn., Schneider v. Irvington, both supra note 2. 

69 Hague v. C. I. O., supra note 2. 

70 Schneider v. Irvington, Hague v. C. I. O., supra note 2. 

71 [bid. 

72 Cantwell v. Connecticut, supra note 2. But see Cox v. New Hampshire, 
supra note 2. 

73 Hague v. C. I. O., Cox v. New Hampshire, supra note 2. 

74 209 U. S. 353, 57 Sup. Ct. 255, 81 L. ed. 278 (1937). 

75 301 U. S. 242, 57 Sup. Ct. 732, 81 L. ed. 1066 (1938) 





THE PICKETING CASES 783 


In Thornhill’s case, the Court was confronted with a 
classical example of a sweeping anti-picketing ordinance. 
It banned not only violent activity, but also “persuading 
or inducing persons not to trade.” The facts in the record 
were straightforward and uncomplicated. The defendant 
had been arrested, under the statute, for informing an- 
other employee that a strike existed, and that the strikers 
requested that no one go near the plant until the dispute 
was settled. No threats, intimidation, or violence were 
involved. The defendant demurred to the information, 
setting up the unconstitutionality of the statute. 

The Court examined the statute, and held it unconsti- 
tutional on its face. Proof of abuse of power, it was held, 
is unnecessary when the statute in terms violates constitu- 
tional requirements. The Court found that the statute 
“does not aim specifically at evils within the allowable 
area of state control, but, on the contrary, sweeps within 
its ambit other activities that in ordinary circumstances 
constitute an exercise of freedom of speech or of the 
press.” The interpretation given the statute by the courts 
of Alabama was another ground for the invalidity of the 
measure. The court held that under the Alabama rul- 
ings,”° the statute denounces “every practicable method 
whereby the facts of a labor dispute may be publicized 
in the vicinity of the place of business of an employer,” 
including methods which “would normally result from 
merely publicizing, without annoyance or threat of any 
kind, the facts of a labor dispute.” The court concluded 
that “In the circumstances of our times the dissemination 
of information concerning the facts of a labor dispute 
must be regarded as within that area of free discussion 
that is guaranteed by the Constitution.” Granting this, 
the unconstitutionality of the statute was apparent. As to 
the state’s contention that the legaliy of the measure was 
based upon reasonable apprehensions that picketing was 


76. O’Rourke v. Birmingham and Hardie-Tynes Mfg. Co. v. Cruise, supra 
note 41. 
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an evil in itself, and violent, the court found, “the danger 
of injury to an industrial concern is neither so serious nor 
so imminent as to justify the sweeping proscription of 
freedom of discussion embodied in (the statute).” 

The decision did not purport to free picketing from 
all restraint. The court stated: 


The power and duty of the State to take adequate steps to 
preserve the peace and to protect the privacy, the lives, and the 
property of its residents cannot be doubted. But no clear and 
present danger of destruction of life or property or invasion of 
the right of privacy, or breach of the peace can be thought to be 
inherent in the activities of every person who approaches the 
premises of an employer and publicizes the facts of a labor dis- 
pute involving the latter. We are not concerned with picketing 
en masse or otherwise conducted which might occasion such 
imminent and aggravated danger to these interests as to justify a 
statute narrowly drawn to cover the precise situation giving rise 
to the danger. (Italics supplied.) 

The control of violence in picketing, therefore, must 
be accomplished through statutes (or perhaps injunc- 
tions) narrowly drawn, to cover the precise situation giv- 
ing rise to danger. 


- 


SINCE THE THORNHILL CASE 


The Thornhill case cleared the atmosphere of doubts 
and confusion. Picketing, if peaceful, now stands as a 
constitutionally protected freedom. The question at once 
arises as to what kinds of picketing come within the pro- 
tection of the Constitution—where is the line drawn be- 
tween peaceful and non-peaceful picketing. The subse- 
quent litigation deals with these problems; the court has 
been engaged, for a year, in considering and refining the 
Thornhill doctrine in other cases. 

The first question to arise is whether the doctrine pro- 
tects picketing in the absence of a strike. On the same 
day as the Thornhill decision, the Court decided Carlson 
v. California,” which involved a county ordinance which 
banned all picketing. The grounds for invalidating that 
ordinance were those expressed in Thornhill’s case, but it 


77 Supra note 1. 
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is worth noting that in the Carlson case, the picketing was 
apparently done in the absence of a strike. The pickets 
belonged to that group known as “strangers” to the em- 
ployer’s business. 

“Stranger picketing” has long, and almost invariably, 
been condemned by the courts. When, in the Exchange 
Bakery case,”* the New York court refused to enjoin pick- 
eting absent a strike, a new precedent was made. This 
type of picketing is that which occurs in the classical 
“secondary boycott” situation, where a customer is picket- 
ed; the dispute is with the manufacturer—such as arose 
in Duplex v. Deering.” It also occurs when a union is 
attempting to compel a non-union employer to unionize 
his employees, or at least, to pay them union wages. The 
typical injunction against this sort of pressure would be 
based upon the fact that the picketers themselves had no 
“interest” in what an employer paid his workers, if they 
are not in his employ. Hence, such picketing was not 
“justifiable” on grounds of legitimate self-interest, and 
represented malice and spiteful conduct.* The most con- 
venient weapon against such picketing was the anti-trust 
law, since a “conspiracy” could easily be shown. The 
Clayton Act,” Section 6 and 20, legitimized picketing 
pursuant to a strike, but as held in the Duplex case, “‘sec- 
ondary boycotts” were not legal, despite ““Labor’s Magna 
Carta.” The Norris-LaGuardia Act changed the law by 
prohibiting injunctions even where the “disputants do not 
stand in the proximate relation of employer and em- 
ployee.” * 

The first instance of picketing absent a strike to reach 
the Court after Thornhill’s case was Milk Wagon Driv- 
ers’ Union v. Lake Valley Farms.” The injunction sought 

78 Supra note 52. 

79 Supra note 57. 

80 See, for example, Thacker Coal Co. v. Burke, 59 W. Va. 253, 53 S. E. 161 
(1906), or Jonas Glass Co. v. Glass Blowers Ass’n, 77 N. J. Eq. 218, 79 Atl. 
267 (1910). 

81 See supra note 5. 


“82 See § 13, Norris-LaGuardia Act, supra note 3. 
83 Note 1, supra. 
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there was brought under the Sherman and Clayton Acts, 
and a restraint of trade was pleaded. Prior to this deci- 
sion, the court had drastically limited the power of the 
Federal government to proceed against labor unions under 
the anti-trust laws.** In the Lake Valley case, the picket- 
ing was directed against the “vendor” system; this system 
involved the practice of dairy companies to sell milk to 
“independent vendors” who then peddled it to customers. 
This practice is common, and for employers, advanta- 
geous, since the “independent vendors” are not subject to 
the unemployment-compensation laws or the minimum 
wage laws. The union picketed the customers of these 
peddlers, in an attempt to force the customers to buy di- 
rectly from the dairies. The Lake Valley company al- 
leged that this was not a labor dispute, since no employer- 
employee relationship was involved, and that the Norris- 
LaGuardia Act was tolled by the presence of a “conspir- 
acy in restraint of trade.” It was on the latter point that 
the case was decided. The court stated: 


For us to hold, in the face of (The Norris-LaGuardia Act), 
that the Federal courts have jurisdiction to grant injunctions in 
cases growing out of labor disputes, merely because alleged vio- 
lations of the Sherman Act are involved, would run counter to 
the plain mandate of the Act, and would reverse the declared 
purpose of Congress. 


The second “stranger-picketing” case to arise was 
A. F. L. v. Swing.* This case arose in Illinois. That 
state had enacted an anti-injunction law similar to the 
Clayton Act. Under that law, stranger-picketing had 
uniformly been enjoined, since its protection was not pro- 
vided for in the statute. The Illinois Supreme Court 
affirmed the lower court’s injunction. ‘The union in- 
volved was composed of beauty shop workers; the em- 

84 U. S. v. Hutcheson, note 61, supra. In Apex Hosiery Co. v. Leader, 310 
U. S. 469, 60 Sup. Ct. 982, 84 L. ed. 1311 (1940), the court limited suits against 
unions for treble damages, when brought by individuals. 

85 Note 1, supra. 

86 Act of June 19, 1925, Smith-Hurd, Ill. Anno. Stat. Ch. 48 §2a. This act 


was upheld by the Illinois court in Fenske Bros. v. Upholsterers’ Union, 358 Ill. 
239, 193 N. E. 112 (1934). 
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ployer was a beauty shop which refused to employ union 
“beauticians.” ‘The Supreme Court phrased the ques- 
tion thus: 


We are asked to sustain a decree which, for purposes of this 
case, asserts as the common law of a state that there can be no 
“peaceful picketing or peaceful persuasion” in relation to any 
dispute between an employer and a trade union unless the em- 
ployer’s own employees are in controversy with him. 


The court did not sustain the decree. The same tests 
applied in the Thornhill case to a statute were applied 
here to an injunction. The court said: 

The scope of the Fourteenth Amendment is not confined by 
the notion of a particular state regarding the wise limits of an 


injunction in an industrial dispute, whether those limits be de- 
fined by statute or by the judicial organ of the state. 


On the free speech question, the court held: 


A state cannot exclude workingmen from peacefully exercising 
the right of free communication by drawing the circle of economic 
competition between employers and workers so small as to contain 
only an employer and those directly employed by him. The inter- 
dependence of economic interest of all engaged in the same in- 
dustry has become a commonplace. . . . The right of free 
communication cannot therefore be mutilated by denying it to 
workers, in a dispute with an employer, even though they are 
not in his employ. Communication by such employees of the 
facts of a dispute . . . can no more be barred because of con- 
cern for the economic interests against which they are seeking 
to enlist public opinion than could the utterance protected in 
Thornhill’s case. (Italics supplied.) 

The Swing case, on its face, extended the Fourteenth 
Amendment to cover all “stranger picketing.” That this 
impression is misleading is seen in a case decided March 
30, 1942, Carpenter’s Union v. Ritter. Justice Frank- 
furter, who spoke for the Court in the Swing case also 
wrote the Ritter decision. The facts in that case were 
these: The carpenter’s union had a dispute with a build- 
ing contractor named Plaster, who was a non-union con- 
tractor, refusing to hire union carpenters. Plaster was 
awarded a contract by Ritter to build a building. Ritter, 
at another place, owned a restaurant. The Carpenter’s 


“union picketed the restaurant, carrying banners which 
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stated to the public the fact that Ritter had awarded a 
contract to a non-union builder. As a result of this pick- 
eting, Ritter’s restaurant employees refused to work, truck 
drivers refused to make deliveries, and Ritter was greatly 
damaged in his business. He sued to restrain the car- 
penter’s union under the Texas anti-trust law.** The 
injunction was granted. The state court stated, “The 
right of free speech cannot be used to implement a boy- 
cott.” 

The Supreme Court upheld the state court, holding 
that, since picketing was subject to the same restraints as 
all constitutional liberties, and since Texas had imposed 
“reasonable” regulations upon the exercise of such liberty 
for the protection of the public as a whole, the injunction 
was permissible. Evidently, as Justice Reed pointed out 
in his dissenting opinion, 


The philosophy behind the conclusion of the Court in this 
case gives to a state the right to bar from picket lines workers 
who are not part of the industry picketed. 


Justice Frankfurter termed the practice which Texas 
could constitutionally prohibit, the “conscription of neu- 
trals.” It hardly seems possible that the Court would 
consider the general public, which labor may permis- 
sibly conscript, more or less neutral than a contracting 
party with one disputant. The Court, however, evidently 
feeling that a line had to be drawn somewhere, stated, 
“We hold that the Constitution does not forbid Texas to 
draw the line which has been drawn here.” 

The decision is difficult to explain. Evidently, the doc- 
trine of Duplex v. Deering has been reinstated, despite 
the holdings by the Court that the Federal anti-trust laws 
do apply to labor disputes as a general rule.” The Texas 
anti-trust laws do not purport to regulate picketing, as 
Justice Black pointed out in his dissent, which further 

87 Texas Penal Code, Art. 1632 et seq. 


88149 S. W. (2d) 694 (Texas Civ. App. 1941). 


89 U. S. v. Hutcheson, Apex Hosiery Co. v. Leader, both supra note 83, Lake 
Valley Farms case, supra note 1. 
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complicates the issue. Apparently, the court interpreting 
its decision in the Swing case to permit stranger-picketing 
within an industry, felt that it had granted enough new 
freedom to labor, and demonstrated this by proscribing 
picketing by “strangers to an industry.” Justice Reed 
stated, “Until today, orderly, regulated picketing has been 
within the protection of the Fourteenth Amendment.” 
The other dissenting opinion pointed out that the injunc- 
tion was not granted pursuant to any asserted power of 
the state to control the use of its streets, but rather “be- 
cause of the particular type of information they (the 
picketers) wished to convey.” Both dissenting opinions 
stated that the relation of information of the type there 
involved, was within the ambit of the Thornhill case, and 
the mere fact that Ritter’s business was injured was not 
sufficient justification for the abridgment of constitutional 
freedoms. 

Further complicating the decision is Justice Frank- 
furter’s holding that, ““The state has not attempted to out- 
law whatever physiological pressure may be involved in 
the mere communication by an individual of the facts 
relating to his difference with another,” and also, “Re- 
striction of picketing to the area of the industry within 
which a labor dispute arises leaves open to the disputants 
other traditional modes of communication.” This holding 
sounds very much like the Indiana Court’s remark in 
Watters v. Indianapolis,” wherein that court advised the 

90 See note 40, supra. The fact that the decision in Ritter’s case would per- 
mit picketing elsewhere than at the restaurant does not seem material. As 
pointed out by Justice Black in the dissenting opinion, the entire organization 
of the building-trade unions has developed through the type of picketing that 
occurred in Ritters’ case. Non-union building contractors are virtually immune 
from any economic pressure by direct picketing, and, as pointed out in the dis- 
sent, they can only be reached through their customers. The court has many 
times recognized that free speech in labor matters must be effectively exercised, 
or fail to be free speech. In Thornhill’s case, the court stated, “It is not enough 
to say that (the statute) is limited or restricted in the application to the scene 
of a labor dispute... . The danger . . . is not sufficiently imminent . . . to 
warrant the legislature in determining that such place is not appropriate. . . .” 

Those cases which held that rights may be limited if an equivalent right is 
provided are not applicable. Those cases go only to the question of equal pro- 


tection of the laws, and not to those rights known generally as “civil rights,” 
i. e., the right to worship, speak, print, or assemble freely. 
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enjoined picketers to hire a hall. The dissenting Justices 
in the Ritter case bitterly assailed these holdings, citing 
the Schneider case, to the effect that “One is not to have 
his liberty of expression in appropriate places abridged 
on the plea that it may be exercised in some other place.” 
Accompanying the Ritter case was another in which 
stranger-picketing was involved, Bakery Drivers’ Union 
v. Wohl and Platzman.” This case involved the “ven- 
dor” system, as in the Lake Valley case, save that here, 
the action was brought under state law. The New York 
courts had held that picketing of “one-man enterprises,” 
of which this-was an instance, fell beyond the protection 
of the state anti-injunction law.” Hence, the New York 
court, having found that no “labor dispute” existed within 
the meaning of their law, enjoined the picketing. Justice 
Jackson, writing for the Supreme Court, held: 


One need not be in a “labor dispute” as defined by state law 
to have a right under the Fourteenth Amendment to express a 
grievance in a labor matter by publication, unattended by vi- 
olence, coercion, or conduct otherwise unlawful or oppressive. 






























Evidently since the picketing occurred “within the in- 
dustry,” the Supreme Court applied the Swing case, and 
disregarded the Ritter case. The result was justified on 
the ground that as the petitioners were itinerant peddlers, 
picketing of their customers was the only possible method 
whereby the union could inform the public of its griev- 
ance. 

VIOLENCE IN PICKETING 


Among the powers inherent in all government is the 
power to suppress violence and to preserve social peace. 
This has never been questioned. In labor disputes, Amer- 
ican history has seen, unfortunately, a disproportionate 
amount of violence, practically all of which can be attrib- 






91 Supra note 1. 


9214 N. Y. S. (2d) 198 (Sup. Ct. Bronx Co. 1939), also Luft v. Flour, 270 
N. Y. 640, 1 N. E. (2d) 369 (1936); Thompson v. Boekhout, 273 N. Y. 390, 
7 N. E. (2d) 674 (1937): the statute involved in § 876 (a), N. Y. Civil Prac- 
tice Act. 
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uted to the intransigeant attitude which most industrial- 
ists, in the past, assumed concerning the organization of 
their employees into unions.” It is, of course, true that 
labor has committed its share of violence, but in the 
science of labor relations, it is axiomatic that an employer 
generally gets what he deserves: if he has been paternal- 
istic, brutal, and uncompromising towards the organiza- 
tions chosen by his employees, the employees will be 
equally brutal and uncompromising. If, on the other 
hand, he has dealt wisely and patiently with his em- 
ployees, the union chosen by them will be equally wise 
and patient. The traditional violence in strikes—pri- 
marily on the part of employers—has been the subject of 
at least half a dozen extensive Congressional investiga- 
tions,” and the lately introduced ‘“‘Oppressive Labor Prac- 
tices Bill” °° is the end product of the last of these inves- 
tigations.” 

“Picketing en masse or otherwise conducted which 


might occasion imminent and aggravated danger” 
(Thornhill’s case) has ever fallen within the scope of 
judicial and legislative interdiction. More pickets have 
been arrested for “disorderly conduct” than any other 
offense. The first instance in which the Thornhill doc- 
trine was claimed by a union to protect picketing where 
a certain violence was alleged, was Milk Wagon Drivers 


97 


v. Meadowmoor Dairies." ‘The case, arising in Illinois, 
involved a common law injunction which had been se- 
cured by the employer against peaceful picketing. As 
found by the Supreme Court, the record indicated that 
in the past, widespread violence had characterized the 
strike. The dissenting opinion of Justice Black pointed 
out that the violence had spent itself more than five years 
prior to the appeal to the Supreme Court, but the major- 

93 See Twentieth Century Fund’s “Report on the 1919 Steel Strike.” 

94 See Senate Document 52, 77th Congress, 1st Session. 

95 Senate Bill 2435, introduced April 3, 1942, 77th Congress, 2nd Session. 


96 The LaFollette Committee’s inquiries into violations of civil rights. 
97 Supra note 1. 
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ity, speaking through Mr. Justice Frankfurter, found 
that the past violence had “given to the picketing a coer- 
cive effect, whereby it (operates) destructively as force 
and intimidation.” In other words, the antique doctrine 
of Railroad v. Gee ® that peaceful picketing cannot exist, 
was reinstated by the court, where the peaceful acts are 
“enmeshed with contemporaneously violent conduct.” 

The Meadowmoor case was foreshadowed by two fa- 
mous New York cases, Busch Jewelry Co., Inc. v. Union® 
and May’s Furs and Ready to Wear, Inc. v. Bauer.’ The 
former laid down the rule that where picketing was so 
characterized by long and consistent illegal and disorder- 
ly acts that peaceful picketing, in fact, could not exist, 
the anti-injunction statute of the state did not prevent an 
injunction. The rule in the Busch case was qualified in 
the Bauer case, in which the New York court said: 

In the Busch case a majority of this court read the record as 
disclosing a situation completely permeated by violence, and as 
offering no ray of hope that the defendant would engage in other 
than violent picketing. The rule in that case presents an excep- 
tion which is verbal rather than real, for since defendant would 
have engaged only in violent picketing, the unqualified prohi- 
bition of picketing operated only upon the kind of picketing pres- 
ent in that situation, viz., violent picketing. In that case peaceful 
picketing was out of the question. 

The Busch case was cited by Justice Frankfurter in the 
Meadowmoor opinion. The case is almost as disturbing 
as the Ritter case. If the analysis of the record made by 
Justice Black is to be accorded any weight, it will be seen 
that the violence alleged had not only long since ceased, 
but never had been associated with the picketing enjoined 
—picketing which, according to the dissenting Justice, 
had “at all times been peaceful.” In light of these facts, 
the Meadowmoor decision must be viewed as another in- 
stance in which the court, perhaps gratuitously, used a 
case as an object lesson to labor not to ask too much at 
98 Supra note 19. 


99 281 N. Y. 150, 22 N. E. (2d) 321 (1939). 
100 282 N. Y. 331, 26 N. E. (2d) 279 (1940). 
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one time. The two dissenting opinions, one by Justice 
Reed, and the other by Justice Black, with whom con- 
curred Justice Douglas, are as sharp and bitter as any of 
Holmes’ more acid dissents. The Black opinion, for 
example, attacked the majority rule thus: 


In the present case, the prohibition against the dissemination 
of information through peaceful picketing was but one of the 
many restraints imposed by the sweeping injunction. As to this 
one single element of the prohibitions a number of statements 
appear in the rule now formulated. On the one hand it is said 
that “dissociated acts of past violence” are not enough to forfeit 
the right of free speech. On the other hand a “background of 
violence” appears to be sufficient. Nor are any more definite 
standards to be found in such clauses as “context of violence” ; 
“entanglement with violence”; “coercive effect”; “taint of 
force”; and “coercive thrust.” It is my apprehension that a 
rule embodying such broad generalizations opens up new possi- 
bilities for invasion of the rights guaranteed by the First Amend- 
ment. 


The dissenting opinion of Justice Reed, while perhaps, 
not so stirring, is almost even more sharp. He stated, for 
example 
If the fear engendered by past misconduct coerces storekeepers 
during peaceful picketing, the remedy lies in the maintenance of 
order, not in the denial of free speech, 
or, again, 


There is no finding that violence was planned or encouraged 
by the union. To deny this right of peaceful picketing to thou- 
sands because of the violence of a few means the cutting off of 
one of the constitutionally protected ways in which orderly ad- 
justments of economic disputes are brought about. 


This reference goes to the section of the Meadowmoor 
opinion in which the majority of the court held: 
In exercising its powers, a state is not to be treated as though 


the technicalities of the laws of agency were written into the 
Constitution, 


thereby legitimizing the proscription of picketing to an 
entire union because of the misdeeds of one or two law- 
less members. Somehow, to the author, this section of the 
opinion, though elaborately written, is almost shockingly 


“blunt, for it imports into modern labor law the one 
3 
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thing against which the labor movement spent its entire 
youth combatting—liability for the acts of fellow union- 
ists. It is quite true that strict respondeat superior need 
not be applied, but this does not mean that Constitutional- 
ly protected rights should be stripped from innocent per- 
sons because somebody in their fraternity committed a 
tort, or even a crime. Most of the early laws validating 
labor unions contain provisions expressly limiting such 
vicarious liability." Certainly, Justice Frankfurter 
would not deny resort to his own doctrine of “hospitable 
scope,” whereby one law is read into another to determine 
the “climate of opinion” or legislative policy.’” 

Justice Reed, in his dissent, stated, “If picketing is pro- 
hibited here, the right maintained by Thornhill v. Ala- 
bama collapses on the first attack.” This prophecy is, 
perhaps, a trifle sanguine, but it cannot be denied that the 
new rights have been seriously whittled away by the 
Meadowmoor, and more recently, the Ritter decisions. 


Recently (March 2, 1942) the Supreme Court sus- 
tained an injunction issued under the Wisconsin “Em- 
ployment Peace Act” ** in which the Supreme Court of 
that state had upheld the constitutionality of that Act. 
The case involved mass picketing, “enmeshed” with vi- 
olence.** The Wisconsin Act repealed the Wisconsin 
Labor Code of 1937, and substituted a new Code, which 
included many enjoin4ble “unfair labor practices of em- 
ployees.” ‘These include mass picketing, picketing in the 
absence of a strike, picketing pursuant to a secondary boy- 
cott, picketing or striking in the absence of a secret major- 
ity vote of the union, etc. The Supreme Court failed to 
pass upon all of the provisions of the Wisconsin Act, but 


101 See note 31, supra. 


102 See U. S. v. Hutcheson, note 61, supra, and Kiefer & Kiefer v. Recon- 
struction Finance Corp., 306 U. S. 381, 59 Sup. Ct. 516, 83 L. ed. 784 (1939). 


108 Wisconsin Laws of 1939, c. 57. 


104 The violence consisted of assaults by two pickets who were arrested, fined, 
and imprisoned therefor. The other pickets were peaceful. 
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confined itself to the “gloss” placed upon the decision by 
the state court. Justice Frankfurter again spoke for the 
Court. He found that since the opinion of the state 
court ** in terms allowed the right of peaceful picketing, 
and only enjoined violence, the injunction could stand. 
Peculiarly, the Meadowmoor case was not cited in the 
opinion. Both the state and the union involved hailed 
the case as a victory for their respective sides. In a sense, 
both were correct, since the right of peaceful picketing 
was affirmed, although the statute was not touched by the 
Court. 


That the conflict between the Thornhill and Meadow- 
moor cases has caused confusion in the state courts is un- 
derstatement. For example, the decision of the Supreme 
Court of New York in Miller v. Gallagher ** reveals the 
somewhat sad plight which confronts state courts when 
one side cites T7’hornhill as the other cites Meodowmoor. 
The trial judge said: 

It seems difficult to read out of the Fourteenth Amendment 
the right to peaceful picketing because of the incidents of violence, 
as was done in the Meadowmoor case, and at the same time read 


into the 14th Amendment the right to picket generally, as was 
done in the Thornhill case. 


The New York judge finally rejected the authority of 
the Meadowmoor case, stating: 


While it was said by Mr. Justice Frankfurter in the Meadow- 
moor case that the Court “finds nothing in the Fourteenth 
Amendment that prevents a state, if it so chooses, from placing 
confidence in a chancellor’s decree and compels it to rely exclu- 
sively on a policeman’s club” the courts of this state are con- 
strained by the clear mandate to refer the sporadic acts of vi- 
olence to the protection of the police authorities to the fullest 
extent possible, and to utilize the chancellor’s decree only if it 
can be shown that such protection has proved inadequate. Only 
when, and when only, acts of violence are so manifold and recur- 
rent that they constitute a continuing and persistent threat to the 
future peace and order with imminent injury to person or prop- 


105 Hotel and Restaurant Workers Union v. Wis. Employment Relations 
Board, 236 Wis. 329, 294 N. W. 632 (1940). 


106 Special Term, Part V, N. Y. County, 105 N. Y. L. J., decided June 4, 1941, 
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erty, is the interposition of the arm of equity justified; for in- 
junctive relief is not available for past offense. (Italics sup- 
plied.) 


CONCLUSIONS 

The right to picket has joined the many freedoms pro- 
tected by the liberal folds of the Constitution. Despite 
the limitations upon that freedom and the unclarity re- 
sulting from the Ritter and Meadowmoor decisions, it is 
now recognized that the Thornhill doctrine is here to 
stay. When it is remembered that constitutional protec- 
tion of picketing has obtained for less than two years, it 
will be seen that the new freedom has fared comparatively 
well. It has established itself firmly; even the Meadow- 
moor and Ritter cases expressly affirm the Thornhill 
principle. 

The result of the picketing cases is that the right to 
picket now being firmly grounded on the Federal Consti- 
tution, the right may be limited by the states only as ex- 
pressly permitted by the Supreme Court; indeed, one 
might say that Congress would find it difficult to cir- 
cumvent the clear-cut holding in Thornhill’s case, even if 
the Norris-LaGuardia Act were to be repealed. 


The Supreme Court has, to date, (and it must be true 
that more picketing cases, affecting different phases of the 
problem will be presented to the Court in the near future) 
lifted control of picketing entirely out of the hands of the 
localities, with the following signal exceptions: (a) pick- 
eting en masse or “enmeshed with violence” or fraud may 
be locally controlled by specific statutes or specific and 
limited injunctions; (b) peaceful picketing may be en- 
joined either when set in a “background of violence” or 
when performed by “strangers” to an industry. The pre- 
cise boundaries of the “permissible area of state control” 
have been left somewhat in doubt by the Meadowmoor 


107 The opinion of the trial judge has much to commend it. Normally, in- 
junctions are not punitive, but remedial; future harms are averted, and a mere 
showing of prior injury is not sufficient. The Meadowmoor case was based 
upon violence several years old. 
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and Ritter cases. Under the latter, for example, it seems 
conceivable that the court would uphold local legislation, 
or state injunctions, in practically all cases of “secondary 
boycotts.” This, however, cannot be safely assumed until 
the Supreme Court has passed upon several other cases 
involving other aspects of boycotts. Under the Mead- 
owmoor Case, it is clear that a state may enjoin, or legis- 
late, not only against violent picketing, but against peace- 
ful picketing once violence has occurred. In effect, a 
doctrine analogous to that in the case of Fansteel Corp. v. 
Labor Board, or even more recently, Labor Board v. 
Southern Steamship Co.’ (decided April 6, 1942) has 
evolved—that is, where workers are unlawful or violent, 
they and their unions forfeit certain otherwise inalienable 
rights. 

The decisions on picketing, as on other civil rights 
issues, have occurred in two waves. The first wave, the 
apex of which was reached in the Thornhill and Schnei- 


der decisions, granted rights with prodigal liberality. 
The second wave began with Justice Frankfurter’s opin- 


110 


ion in the Flag-Salute case,” and has continued through 
the Meadowmoor, ‘Ritter cases, involving picketing, and 
the Cox’ and “Fighting Words’ *” cases in other areas 
of civil right. It would not be accurate to attribute the 
court’s new conservatism entirely to the presence of Jus- 
tice Frankfurter, whose opinions predominate in these 
cases. More likely it is due to the Court’s desire to be 
“reasonable,” and to avoid the stigma attached to those 
tribunals that always “sock the employer.” Whatever 
the reason, it is true that the more recent decisions repre- 


108 306 U. S. 240, 59 Sup. Ct. 490, 83 L. ed. 627 (1939). 


109 Decided April 6, 1942, There, workers had violated admirality law by en- 
gaging in a strike, which the court held constituted a mutiny. Accordingly, 
these workers were deprived of rights to reinstatement under the N. L. R. A. 


110 Minersville School Dist. v. Gobitis, 310 U. S. 586, 60 Sup. Ct. 1010, 84 
L. ed. 1375 (1940). 


111 Cox v. New Hampshire, note 2, supra. 
112 Chaplinsky v. New Hampshire, decided March 23, 1942. 
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sent a new trend. What the ultimate end of this trend 
will be is not possible even to speculate upon. 

In general, the Federalization of the picketing prob- 
lem is but one phase of the ever-widening Federal control 
of all economic and industrial problems. The National 
Labor Relations Act, the Wage-Hour Act, and Social 
Security Act, and at present, the War Labor Board’s 
authority, each represent other examples of the invasion 
by the Federal government of areas hitherto within the 
exclusive jurisdiction of the states. The law is now 
abreast of economic facts—viz., that business and indus- 
try, being organized entirely upon a national, rather than 
a local basis, can be effectively regulated only upon na- 
tional, rather than local bases. That this development 
injures, and perhaps destroys, long cherished notions of 
state’s rights and reserved powers may not be overlooked. 
Yet, granting the organization of industry on a national 
level, it would, indeed, give rise to uneven and chaotic 
conditions to permit each state, in its own way, to tamper 
with the delicate balance of labor relations. 


Even the most consistent opponents of labor’s new 
rights must, however, rejoice that the Constitution is large 
and flexible enough to encompass new freedoms. In a 
world struggling to preserve the old freedoms, the exist- 
ence of such a body of law gives heart to all. Within 
our constitutional government, the right to picket is the 
newest, but surely, not the last, freedom to find protection. 





THE CONCEPT OF THE LEGISLATIVE 
COURT 


A CONSTITUTIONAL FICTION 


GEORGE H. WATSON 
Research Assistant, Federation of Tax Administrators, Chicago, Illinois 


The concept of the legislative court as expounded by 
Justice Van Devanter in Ex Parte Bakelite Corp.’ was 
described recently as the “Rent in Our Judicial Armor” 
by one whose experience as a judge of a legislative court 
made him eminently qualified to speak.’ In less figura- 
tive terms, the concept may be considered a fiction in our 
constitutional law, invented and developed, like other 
creatures of judicial legislation, to temper law with jus- 
tice in the immediate case, or to fill a constitutional void 
with rules based on the magistrates’ own sense of the fit- 
ness of things. 


Although the concept has its complexities, the basic 
principles can be stated rather simply. A “legislative 
court” is a federal court created by Congress under some 
power other than that conferred in Article I, section 8, 
clause 9, and delimited in Article III of the CONSTITU- 
TION.’ It is distinguished from the “constitutional courts” 
described in the judiciary article, and is not a “court of 
the United States” in the usual meaning of the term.* The 
safeguards of judicial independence prescribed in Article 
III are not applicable to legislative courts. The judges 


1279 U. S. 438, 49 Sup. Ct. 411, 73 L. ed. 789 (1929). 


2 George Stewart Brown, late Judge of the Customs Court, The Rent in Our 
Judicial Armor (1941) 10 Geo. Wasn. L. Rev. 127. 

3 American Insurance Company vy. Canter, 1 Pet. 511, 7 L. ed. 242 (U. S. 
1828); Ex parte Bakelite Corp., supra note 1; O’Donoghue v. United States, 
289 U. S. 516, 53 Sup. Ct. 740, 77 L. ed. 1356 (1933) ; Williams v. United 
States, 289 U. S. 553, 53 Sup. Ct. 751, 77 L. ed. 1372 (1933). 

4 Clinton v. Englebrecht, 13 Wall. 434, 20 L. ed. 659 (U. S. 1871); Horn- 
buckle v. Toombs, 18 Wall. 648, 21 L. ed. 966 (U. S. 1873); Good v. Martin, 
95 U. S. 90, 24 L. ed. 341 (1877); McAllister v. United States, 141 U. S. 174, 
11 Sup. Ct. 949, 35 L. ed. 693 (1891); Ex parte Bakelite Corp., supra note 1, 


[799 ] 
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may hold office for any term Congress cares to grant,’ 
and may probably be removed by the President at his 
discretion in spite of congressional prohibition;*° their 
salaries may be diminished during their term of office.’ 
Legislative courts may exercise functions denied to con- 
stitutional courts, such as rendering advisory opinions 
and making administrative decisions.® 

Legislative courts today comprise all of the courts in 
the territories and the Court of Claims and the Court of 
Customs and Patent Appeals in the District of Columbia.’ 
The status of the Customs Court and the Board of Tax 
Appeals is a matter for speculation.*® Although the Dis- 
trict Court and the Court of Appeals of the District of 
Columbia may make administrative decisions and were 
considered legislative courts in Ex Parte Bakelite Corp., 
the Supreme Court has since held that they are constitu- 
tional courts.* The “Court of Private Land Claims” 
which adjudicated claims for land ceded by Mexico was 
held to be a legislative court.** No legislative court has 


ever been seated in one of the states, although it is not 
clear that this could not be done.” 

Judge Brown did not criticize the concept of the legis- 
lative court itself—the principle that Congress may cre- 


5 American Insurance Company v. Canter, supra note 3; Ex parte Bakelite 
Corp., supra note 1; McAllister v. United States, supra note 4. 

6 Howard v. United States, 22 Ct. Cl. 304 (1887); McAllister v. United 
States, supra note 4. 

7 United States v. Fisher, 109 U. S. 143, 3 Sup. Ct. 154, 27 L. ed. 385 (1883) ; 
Ex parte Bakelite Corp., supra note 1; Williams v. United States, supra note 3. 

8 Gordon v. United States, 2 Wall. 561, 17 L. ed. 621 (U. S. 1864); Butter- 
worth v. Hoe, 112 U. S. 50, 5 Sup. Ct. 25, 28 L. ed. 656 (1884); Keller v. 
Potomac Electric Power Co., 261 U. S. 428, 43 Sup. Ct. 445, 67 L. ed. 731 
(1923) ; Postum Cereal Co. v. California Fig Nut Co., 272 U. S. 693, 47 
Sup. Ct. 284, 71 L. ed. 478 (1927); Ex parte Bakelite Corp., supra note 1; 
Williams v. United States, supra note 3. But a constitutional court may exer- 
cise these functions if it is located in the District of Columbia. O’Donoghue 
v. United States, supra note 3. 

® McAllister v. United States, supra note 4; Ex parte Bakelite Corp., supra 
note 1; Williams v. United States, supra note 3. 

10 United States v. Macy & Co., 13 Ct. Cust. App. 245 (1925); Brooks v. 
Mandel-Witte Co., 54 F. (2d) 992 (C. C. A. 2d, 1932); Kreutz v. Durning, 
69 F. (2d) 802 (C. C. A. 2d, 1934). 

11 O’Donoghue v. United States, supra note 3. 

12 United States v. Coe, 155 U. S. 76, 15 Sup. Ct. 16, 39 L. ed. 79 (1894). 

18 The Court of Claims, the Court of Private Land Claims and the Court of 
Customs and Patent Appeals have all had jurisdiction extending into the states. 
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ate courts other than those described in Article III. His 
complaint concerned the decisions in Ex Parte Bakelite 
Corp. and Williams v. United States that the Court of 
Customs Appeals and the Court of Claims are legislative 
courts. This state of affairs leaves the claimant against 
the United States at the mercy of courts whose judges are 
not “that sort of an absolutely independent judiciary 
which the framers at Philadelphia intended when they 
wrote the provisions of Article III of the FEDERAL CON- 
STITUTION.” He objected especially to the “sophistry” 
which held “controversies to which the United States 
shall be a party” in section 2 of that Article to mean only 
controversies to which the United States shall be a party 
plaintiff, and to the highly questionable citation of Cary 
v. Curtis in support of the statement that the Secretary of 
the Treasury had once decided the kind of customs cases 
now entrusted to the Court of Customs and Patent Ap- 
peals.** These are valid criticisms, but they take no ac- 
count of the difficult problem facing the Supreme Court 
in the Bakelite case. The tangle of conflicting precedents 
which had to be admitted as relevant placed that learned 
tribunal in the same position as the victim of a successful 
finesse who remarked that “anything he did was wrong.” 
For this condition, as will be shown later, the Congress, 
as well as the Court itself, was responsible. 

Fictions may arise in the manner described, but they 
have a tendency to linger on after their usefulness has 
decreased or vanished, in the manner of other legal forms 
—and of institutional forms of every sort. A study must 
be made of the authorship of this fiction in its successive 
editions, of the conditions from which it arose, and of its 
relation to the present constitutional structure, before a 
considered judgment can be made of its value today. 


CONSTITUTIONAL BASIS 


The situation which gave rise to the concept of the leg- 
islative court sprang from the two basic characteristics of 


143 How. 236, 11 L. ed. 576 (U. S. 1845). 
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the governmental organization of the United States— 
federalism and the separation of powers. Federalism re- 
sulted in the establishment of a “federal area”—the Dis- 
trict of Columbia—which is under the jurisdiction of 
Congress but not within any state; federalism, with the 
westward and southward expansion of the nation brought 
into being “territories” having a status similar to but, ac- 
cording to the Supreme Court, not identical with the 
District of Columbia. The separation of powers, as em- 
bodied in the CONSTITUTION, provides for the “independ- 
ent judiciary” of which Judge Brown spoke as well as 
coordinate legislative and executive branches.*® 

There is no need to trace the growth of the judiciary 
article and the passage of the territorial and District of 
Columbia clauses in the convention of 1787; this has been 
done often and well.** The significant thing to be noted 


15 The constitutional provisions are: 
Article I, section 8, clause 17: 


The Congress shall have power . . . to exer@ise exclusive legislation in 
all cases whatsoever, over such district (not exceeding ten miles square) 
as may, by cession of particular states, and the acceptance of Congress, be- 
come the seat of the government of the United States, . . . 

Article IV, section 3: 

The Congress shall have power to dispose of and make all needful rules 
and regulations respecting the territory or other property belonging to the 
United States, . .. 

Article III: 


Sec. 1. The judicial power of the United States shall be vested in one 
Supreme Court, and in such inferior courts as the Congress may from time 
to time ordain and establish. The judges, both of the supreme and inferior 
courts, shall hold their offices during good behavior, and shall, at stated 
times, receive for their services a compensation which shall not be dimin- 
ished during their continuance in office. 


Sec. 2. The judicial power shall extend to all cases in law and equity 
arising under this Constitution, the laws of the United States, and treaties 
made, or which shall be made, under their authority ;—to all cases affecting 
ambassadors, other public ministers and consuls ;—to all cases of admiralty 
and maritime jurisdiction ;—to controversies to which the United States 
shall be a party ;—to controversies between two or more states ;—between 
a state and citizens of another state ;—between citizens of different states ;— 
between citizens of the same state claiming lands under grants of different 
states, and between a state, or the citizens thereof, and foreign states citizens 
are subjects. 


16 GEORGE BANCROFT, HISTORY OF THE FORMATION OF THE CONSTITUTION OF 
THE UNitep STATES OF America, (2d ed.; New York: D. Appleton & Co., 
1882); Max Farranp, THE FRAMING OF THE CONSTITUTION OF THE UNITED 
States, (New Haven: Yale University Press, 1926); BreckeNriIpGE Lone, 
GENESIS OF THE CONSTITUTION OF THE UNITED STATES OF AMERICA, (New 
York: McMillan Co., 1926); Wutt1am M, Meics, THE GrowTH OF THE Con- 
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here is the complete absence in the records of any men- 
tion of a territorial or District of Columbia judiciary. 
In fact a remarkably small amount of space in the report 
of the convention is given to all of the debates over the 
proposed judicial establishment.” Since the American 
Insurance Company case,"* in which the concept of the 
legislative court was invented, concerned a matter of sal- 
vage, it is interesting to note that one of the chief argu- 
ments for inferior federal courts was the need to provide 
uniform adjudication of admiralty and maritime cases.” 
Very little attention was given to the government of terri- 
tories. At one stage in the proceedings the authority was 
included in a catch-all clause that would have given Con- 
gress power to provide for the “general interests and wel- 
fare of the United States.” In its final form, the territorial 
clause was left purposely ambiguous.” 

Three questions which arise from these provisions are 
basic to a consideration of the concept of the legislative 
court: 

1. What are the restrictions on the organization and 
jurisdiction of the inferior courts which Congress “may 
from time to time ordain and establish?” The provisions 
for the independence of the judges are clear and explicit, 
but the enumeration of cases and controversies “to which 
STITUTION IN THE FEDERAL CONVENTION OF 1787, (Philadelphia: J. B. Lippin- 


cott Co., 1900) ; CHARLES WARREN, THE MAKING OF THE CONSTITUTION, (Bos- 
ton: Little, Brown & Co., 1928). 


17 This fact has been remarked before. Farrand says, “To one who is espec- 
ially interested in the judiciary, there is surprisingly little on the subject to be 
found in the records of the convention.” (op. cit., p. 154). Warren similarly 
expresses surprise and hazards an explanation: “Probably nothing in the 
whole debates is more astonishing than the slight discussion reported by Mad- 
ison as given to the Judiciary Article of the Report of the Committee of detail 
of August 6. It is probable, however, that Madison considerably condensed his 
Notes at this point, owing to the technicalities of the subject.” (op. cit., p. 531). 

18] Pet. 511, 7 L. ed. 242 (U. S. 1828). 


19 FARRAND, Op cit.; MAx FarrAnp (ed.) THE REcoRDS OF THE FEDERAL 
CoNVENTION OF 1787, (New Haven: Yale University Press, 1911), I, 124, 
II, 46, 432 £., IV, 54 f. 

20 JAMES MADISON, DEBATES ON THE ADOPTION OF THE FEDERAL CONSTITU- 
TION, Vol. V of THe DEBATES IN THE SEVERAL STATE CONVENTIONS ON THE 


. ADOPTION OF THE FEDERAL ConsTITUTION, ed. Jonathan Elliott (5 vols.; 2d ed.; 
‘Philadelphia: J. B. Lippincott Co., 1836) p. 462; Farranp, Recorps, III, 404, 
466. 
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the judicial power of the United States shall extend” has 
been subject to extensive judicial construction. The Su- 
preme Court has held that “constitutional” courts may 
not render decisions which are subject to revision by any 
legislative or administrative officials, which are in the na- 
ture of administrative rulings, or which are merely ad- 
visory opinions.“ Although these rulings did not become 
relevant to the concept of the legislative court until after 
the creation of the Court of Claims in 1855, they date 
from 1792, and give that concept its importance today, as 
Judge Brown recognized. 


2. May there be any difference between inferior courts 
established in the states and those established in the terri- 
tories and the District of Columbia? If the work com- 
monly done by state courts is to be performed in the 
territories and the District of Columbia, it must be by 
courts authorized by Congress. A distinction can be made 
between courts of general jurisdiction serving these areas, 
and courts of specialized function seated in them but per- 
haps serving wider areas.” Also there is the important 
question of differences between the District and the ter- 
ritories. 


3. May Congress, or any federal agency, establish 
courts which do not conform to the provisions of Article 
III? This is the central question so far as the origin of 
the concept is concerned. If Congress had never created 
or authorized the creation of courts whose judges did not 
hold office during good behavior, it is probable that we 
should not have legislative courts today. Since it is also 
probable, however, that such courts would have been re- 
jected as violating Article III if they had been estab- 


21 Hayburn’s Case, 2 Dall. 409, 1 L. ed. 436 (U. S. 1792); United States v. 
Todd, 13 How. 52, 14 L. ed. 47 (U. S. 1794); United States v. Ferreira, 13 
How. 40, 14 L. ed. 42 (U. S. 1851); Muskrat v. United States, 219 U. S. 346, 
31 Sup. Ct. 250, 55 L. ed. 246 (1910); see cases cited at note 8, supra. 


22 The Federal District Court and the Court of Appeals for the District of 
Columbia are courts of general jurisdiction; the Court of Claims and the Court 
of Customs and Patent Appeals, courts of specialized function. 
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lished within the states, the preceding question is also 
relevant. 


THE ORIGIN OF THE CONCEPT 


In the territories which were a part of the United States 
in 1787, Congress set up courts which resembled in out- 
ward appearance the federal courts within the states— 
that is, their judges were appointed by the President by 
and with the advice and consent of the Senate, to serve 
during good behavior.” But in the territories acquired 
from France in 1803 and Spain in 1819, the pattern was 
abandoned, and district courts created whose judges held 
office for only four years.** The earliest pronouncements 
of the Supreme Court regarding these territorial courts 
give no indication that they were considered to be differ- 
ent from the other territorial courts or the courts in the 
states, although it was asserted that they were created 
under the power granted in Article IV, section 3.” 


Their status was decided, and the concept of the legis- 


lative court invented, in a peculiar case.” David Canter, 
a Charleston, South Carolina merchant, bought 356 bales 
of salvaged cotton at a sale ordered by a local “wreckers 
court” of Key West, Florida. This “wreckers court” was 
created by the legislative council of Florida territory. It 
was composed of the local notary and four temporary 
members; their remuneration was a fee based on the 


23 Northwest Territory, Ordinance of 1787, Act of Continental Congress, 
July 13, 1787, in BENJAMIN PERLEY PoorE, THE FEDERAL AND STATE CONSTI- 
TUTIONS, COLONIAL CHARTERS, AND OTHER ORGANIC LAWS OF THE UNITED 
States (Washington: Government Printing Office, 1877) I, 429; Territory 
south of the river Ohio, Act of May 26, 1790, c. 14, 1 Stat. 123; Mississippi, 
Act of April 7, 1789, c. 23, 1 Stat. 549; Indiana, Act of May 7, 1800, c. 41, 
2 Stat. 58; Michigan, Act of January 11, 1805, c. 5, 2 Stat. 309; Illinois, Act 
of February 3, 1809, c. 13, 2 Stat. 514; Alabama, Act of March 3, 1817, c. 59, 
3 Stat. 371. 

24 Louisiana, Act of March 26, 1804, c. 39, 2 Stat. 287; Orleans, Act of 
March 26, 1804, c. 38, 2 Stat. 283; Missouri, Act of June 4, 1812, c. 93, 2 Stat. 
743; Arkansas, Act of March 2, 1819, c. 49, 3 Stat. 493; Florida, Act of 
March 30, 1822, c. 13, 3 Stat. 654. 


25 Morgan v. Callender, 4 Cranch, 370, 2 L. ed. 650 (U. S. 1808); Durous- 
seau v. United States, 6 Cranch 307, 3 L. ed. 232 (U. S. 1810); Sere v. Pitot, 
6 Cranch 332, 3 L. ed. 240 (U. S. 1810). 


26 Supra note 18. 
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value of the goods salvaged.” Suit for possession of the 
cotton was instituted in the Federal District Court for the 
South Carolina District by the insurance underwriters 
who had succeeded to the claim of the original owner; 
they asserted that the wreckers court had not had jurisdic- 
tion, since admiralty and maritime jurisdiction in Florida 
were vested exclusively in the superior courts of the ter- 
ritory. The status of the various courts involved need not 
have been considered in deciding the case. The District 
Judge did not consider it in holding for the underwriters. 
Justice Johnson, presiding in the Circuit Court, did at- 
tempt to define the status of the territories and their courts 
when the case was appealed.” In the territories which 
were held by the United States at the time the CONSTI- 
TUTION was adopted, the provisions of that document had 
full force, he maintained; but the territories acquired 
after that time were extraconstitutional, and the provi- 
sions of Article III had no application there. Therefore, 
he reasoned, the legislative council mrght assign admi- 
ralty jurisdiction as it saw fit. The ruling of the District 
Court was reversed; the jurisdiction of the wreckers 
court sustained. 

Chief Justice Marshall delivered the opinion of the 
Supreme Court on appeal. Like the judges of the lower 
courts, he ignored the easy and obvious solution of declar- 
ing the wreckers court void because not organized in ac- 
cord with the provisions of Article III. Although a 
ruling to this effect, consistently applied, would have in- 
validated all decisions of all of the courts in the “new” 
territories, it would have saved future confusion. Instead, 
he chose a new position, although affirming the decision 
of the Circuit Court. The superior courts of Florida, he 
stated, were not “courts of the United States” because 
their judges held office for a period less than good behav- 
ior: 


The judges of the Superior Courts of Florida hold their offices 
for four years. These courts, then, are not constitutional courts, 


27 Act of July 4, 1823, 1 Laws. Fla. Terr. 145. 
28 Supra note 18 at 515 note; See 1 Fed. Cas. No. 302a. 
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in which the judicial power conferred by the CoNsTITUTION on 
the general government can be deposited. They are incapable of 
receiving it. They are legislative courts, created in virtue of the 
general right of sovereignty which exists in the government, or 
in virtue of that clause which enables Congress to make all need- 
ful rules and regulations, respecting the territory belonging to 
the United States. The jurisdiction with which they are invested, 
is not a part of that judicial power which is defined in the third 
article of the CoNsTITUTION, but is conferred by Congress in the 
execution of the general powers which that body possessed over 
the territories of the United States. Although the admiralty 
jurisdiction can be exercised in the states in those courts only 
which are established in pursuance of the 3rd article of the Con- 
STITUTION, the same limitation does not extend to the territories. 
In legislating for them, Congress exercises the combined powers 
of the general and of a state government.”® 


Thus, courts in the territories need not conform to the 
provisions of Article III, either in organization or in 
jurisdiction. Although this formula provided a satisfac- 
tory settlement of the immediate issue, the case has proved 
to be a Pandora’s box of constitutional problems. Wherein 
precisely do legislative courts differ from constitutional 
courts? Can there be constitutional courts in the terri- 
tories? Legislative courts in the states? Is the District 
of Columbia in this respect a state, a territory, or some- 
thing different from either? The Court’s attempt to an- 
swer these questions led ultimately to the Bakelite deci- 
sion. 


TENURE AS CRITERION 


A distinction such as that between legislative and con- 
stitutional courts is fundamentally conceptual and only 
secondarily based upon observable differences. Thus Pro- 
fessor Katz was discussing secondary, if practical differ- 
ences when he stated that there are two distinctions: 
(1) that the tenure and compensation of judges in legis- 
lative courts need not accord with Article III, and 
(2) that the legislative courts could exercise functions 


29 Ibid. 546. 
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outside the competency of constitutional courts.*° The 
conceptual basis of distinction is that a constitutional 
court is created by Congress under the power granted in 
Article I, section 8, clause 9 and Article III of the Con- 
STITUTION, while a legislative court is created under some 
other congressional power. 

Some secondary differences, however, may be very im- 
portant as indices or criteria by means of which the nature 
of a particular court may be judged. A careful study of 
the quotation from Marshall’s opinion in the American 
Insurance Co. case reveals three possible criteria: 

(1) The tenure of the judges of the court. “The judges 
of the Superior Courts of Florida hold their offices for 
four years. These courts, then, are not constitutional 
courts... .” 

(2) Its geographical location. “They are legislative 
courts, created in virtue of .. . that clause which enables 
Congress to make all needful rules and regulations re- 
specting the territory... .” 

(3) Its jurisdiction. “The jurisdiction with which they 
are invested is not a part of that Judicial power which is 
defined in the third article of the CONSTITUTION... .” 

Marshall seems to have considered tenure to be the de- 
finitive criterion. His assertion that the Florida courts 
were not constitutional courts follows the description of 
the judges’ term of office in what seems to be a statement 
of cause and effect. A court with that tenure could not 
apparently exist within the states, but Marshall did not 
assert that all courts in the territories were legislative 
courts. Tenure of office as a criterion has the advantage 
of being clear cut, simple, and easy to apply. There is one 
fatal objection, however—this criterion provides no ra- 
tionale for justifying the existence of legislative courts. 
Since Article III of the CONSTITUTION provides for the 
distribution of the judicial power among courts whose 


80 Wilber Griffith Katz, Federal Legislative Courts (1930) 43 Harv. L. Rev. 
894, 895-7. 
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judges hold office during good behavior, upon what 
grounds can one justify federal courts with shorter judi- 
cial tenure? Legal minds more fastidious and less hardy 
than that of Marshall, unable to find a satisfactory answer 
to that question, abandoned judicial tenure as the distin- 
guishing criterion in the following years,” and it was de- 
cisively discarded by Justice Harlan in 1891: 

Nor is the view that the courts in the Territories are legislative 
courts, as distinguished from courts of the United States, weak- 
ened by the circumstances that Congress, in a few of the acts 
providing for territorial courts fixed the terms of the office of 
the judges of those courts during good behavior. As the courts 
of the Territories were not courts the judges of which were 
entitled, by virtue of the ConstiTuTIoN, to hold their offices dur- 
ing good behavior, it was competent for Congress to prescribe 


the tenure of good behavior, as in the acts above referred to, the 
tenure of four years and no longer. .. .** 


It will be seen that the geographical location of the court 
had supplanted judicial tenure as the most important cri- 
terion at the time this case was decided. 

An interesting attempt to revive tenure as the control- 
ling criterion was made by the Court of Customs Appeals 
in considering its own status in 1928.*° The judges of the 
court were assumed to have life tenure, although Congress 
had not so provided. Therefore, they argued, the Court 
of Customs Appeals must be a constitutional court, for the 
judges of a legislative court can have life tenure only by 
express statutory provision. The Supreme Court denied 
the validity of the argument and reversed the decision.” 


LOCATION AS CRITERION 


Location in the territories, in a sense, was implicit in 
the consideration of tenure as a Criterion, since it is ex- 
tremely doubtful if courts with tenure less than good 
behavior would have been allowed to exist within the 


31 Clinton vy. Englebrecht, 13 Wall. 434, 20 L. ed. 659 (U. S. 1871); Reyn- 
olds v. United States, 98 U. S. 145, 25 L. ed. 244 (1878). 
32 McAllister v. United States, supra note 4. 
33 In re Frischer & Co., 16 Ct. Cust. App. 191 (1929). 
34 Ex parte Bakelite Corp., supra note 1. 
4 
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states. Therefore it is not surprising that the next prin- 
ciple developed classed all courts in the territories as 
legislative courts, regardless of their organization.” The 
geographic location of the court had all the advantages 
of the previous criterion—It was clear, simple, and easy 
to apply, and it protected the jurisdiction of the constitu- 
tional courts—at the same time, it was more defensible 
on logical grounds. If the nature of the congressional 
power over the territories were extraconstitutional, then 
it was reasonable to say that Congress was not bound by 
Article I{I and and could establish in the territories 
courts with any characteristics or no courts at all. Even 
when Chief Justice Taney extended the CONSTITUTION 
over the territories in the Dred Scott Decision, he respect- 
ed the American Insurance Company decision and ex- 
cepted court organization as a special case.” 

Definitely discarding tenure and establishing location as 
the controlling criterion in McAllister v. United States,” 
the Supreme Court went further than ever before in find- 


ing a reason for this distinction—a reason based upon a 
conjecture of the motives of the constitutional convention. 
“Congress has uniformly proceeded upon the theory that 
territorial courts were merely legislative courts.” ** Why? 
Because the territorial governments were not expected to 
be permanent: 


The absence from the ConstiTuTION of such guarantees for 
territorial judges was no doubt due to the fact that the organiza- 
tion of governments for the Territories was but temporary and 
would be superseded when the Territories became states of the 
Union.*® 


No evidence has been discovered to substantiate this 
supposition, or to show that the members of the conven- 
tion ever gave any thought to the possible establishment 


35 Clinton v. Englebrecht, supra note 31 at 447; McAllister v. United States, 
supra note 4; Ross v. McIntire, 140 U. S. 453, 11 Sup. Ct. 897, 35 L. ed. 581 
(1891) applied the same principle to extraterritorial courts. 

36 Dred Scott v. Sandford, 19 How. 393, 444, 15 L. ed. 691 (U. S. 1856). 

37 Supra note 4 at 185. 

38 Tbid., 186. 

39 Jbid., 187-8. 
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of courts in the territories; nevertheless, as a belated 
justification of an accomplished fact, it has a reasonable- 
ness which cannot be denied.* 

This criterion of location was extended by implication 
to include extraterritorial as well as territorial courts.” 
The status of courts located in the District of Columbia 
was not considered in the light of this doctrine, and it 
was the problem presented by these courts which caused 
the eventual adoption of the third criterion—the jurisdic- 
tion of the court in question. 


JURISDICTION AS CRITERION 


In all probability the Supreme Court would never have 
had occasion to abandon location as the distinguishing 
mark of the legislative court if the Court of Claims had 
not been created.” For the first time Congress gave to a 
court in the District of Columbia a function which a con- 
stitutional court might not exercise in the states. It was 


not to be the last—such functions have also been given to 
the Court of Customs Appeals and to the Superior Courts 
of the District of Columbia.** To understand the signifi- 
cance of this fact, it may be well to consider briefly the 
location, organization, and jurisdiction of these courts. 
The power of Congress over the District of Columbia is 
as complete as that over the territories. ‘The District, 


40 If the argument is to be based on a consideration of what the members of 
the constitutional convention would have decided if the matter had occurred to 
them, it is really returning to the question, “what is reasonable?” There is 
certainly reason in the suggestion that territorial courts should not have judicial 
tenure during good behavior because of the temporary nature of territorial gov- 
enment. The fact that some territorial governments existed for a century does 
not deprive that argument of its force, as is argued by Robert P. Reeder, Status 
of Courts for the District of Columbia (1934), 22 Geo. L. J. 576, 579. The 
territories—at least those contiguous to the United States—were presumed to 
be temporary; their future was unknown. The opposing argument is logically 
that a territorial court, upon admission of the territory to statehood, could be 
converted into a Federal District Court or other court in the hierarchy of 
“courts of the United States” within the states, and thus need not be temporary 
at all. 

41 Ross v. McIntire, supra note 35. 

42 Act of February 24, 1855, c. 122, 10 Stat. 612. 

43 Act of February 9, 1893, c. 74, 27 Stat. 434; Act of February 20, 1905, 
c. 592, 33 Stat. 724; Act of March 4, 1913, c. 150, sec. 8, 37 Stat. 938, 974; 
Act of March 19, 1920, c. 104, 41 Stat. 533; Act of August 5, 1909, 30 Stat. 105. 
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however, is not merely a territory, and it may be argued 
that the principles governing courts in the territories 
should not be applied uncritically to courts located at the 
seat of the Federal government.“ On the other hand, the 
District is just as clearly not a state; there is but one 
sovereign, and Congress must provide for the adjudication 
of cases which in a state would be tried in state courts. 
The judges of all the courts of record in the District of 
Columbia have held office during good behavior, either 
expressly or by implication.** According to the tenure 
theory, therefore, all would be constitutional courts. 
Their status under the geographic theory is unclear, since 
that principle was applied only to states and territories. 
The problem was first presented to the Supreme Court 
in Gordon v. United States, which came up on statutory 
appeal from the Court of Claims.** Since all decisions of 
the Court of Claims at that time were subject to review by 
administrative officers, even after appeal to the Supreme 
Court, this grant lay in a class of* jurisdiction which 
“courts of the United States” could not accept.** The 
Supreme Court therefore refused the appellate jurisdic- 
tion. In his opinion Taney recognized the power of 
Congress to 
establish tribunals with special powers to examine the testimony 
and decide, in the first instance, upon the validity and justice of 
any claim for money against the United States, subject to the 


supervision and control of Congress, or a head of any of the Ex- 
ecutive Departments,*® 


but he made it clear that this is a type of jurisdiction 
which cannot be conferred upon a constitutional court, or 


44 The Supreme Court has argued exactly that in O’Donoghue vy. United 
States, supra note 3, 289 U. S. 516, 536ff. 

45 The exception is the Justices of the Peace, whose courts are not courts of 
record. 

46 Supra note 8. 

47 Act of February 24, 1855, c. 122, 10 Stat. 612. 

48 Hayburn’s Case; United States v. Ferreira; United States v. Todd, all 
supra note 21. 

49117 U. S. 697 (Appendix, 699). Although this opinion was written before 
the case was heard, and Taney did not live to hear it, his conclusion was fol- 
lowed by the court, and the opinion may be considered persuasive in later con- 
sideration of the status of the Court of Claims. 
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“court of the United States.” It therefore seems a 
logical necessity that the Court of Claims could not be 
a constitutional, but must be a legislative court.” Follow- 
ing this decision, Congress revised the jurisdiction of 
the Court of Claims so that its regular opinions were not 
subject to executive review and the Supreme Court ac- 
cepted appellate jurisdiction.” Did this mean that the 
Court of Claims had become a constitutional court? Not 
if the geographic or tenure theories were applicable. 
Under the former the status of the District would deter- 
mine; under the latter, it must have been a constitutional 
court in the first place. 


If the jurisdiction of the court were the controlling 
criterion, then the status of the court would still not be 
clear until the Supreme Court made further applications 
of this principle. If a constitutional court could exer- 
cise no jurisdiction except under the power of Article IIT, 
could a legislative court exercise any of the jurisdiction 
described in that article? If not, then the American In- 


surance Company decision must be reversed.” ‘There are 
several possible grounds for saying that a legislative court 
can exercise such jurisdiction. The American Insurance 
Company decision may be followed in the territories by 
continuing to apply the geographic criterion there—and 
in fact, that has been the consistent policy of the Court. 
In the District of Columbia it may be held that a legisla- 
tive court cannot exercise jurisdiction named in Article 
III; or, under the plenary power of Congress, such juris- 
diction may be upheld. In later consideration of the 
status of the Court of Claims, the Supreme Court stated 
clearly that the Court of Claims was a constitutional 


50 [bid. 697 ff. 

51 The classification as “constitutional” or “legislative” would seem to be ex- 
haustive. Any court not constitutional is by definition legislative. 

52 Act of March 17, 1866, c. 19, 14 Stat. 9. 

53 Supra note 18. As is pointed out above, the decision was that a territorial 
court could exercise admiralty jurisdiction, which is clearly a part of the 
jurisdiction of “courts of the United States” by specific designation in Article 
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court, on grounds of jurisdiction. In one case it was 
spoken of as “one of those inferior courts which Congress 
authorizes” “ and in another as vested “with a defined 
portion of the judicial power found in the CONSTITU- 
TION.” * It would appear here that the Supreme Court 
was taking the first of the two alternatives—that if a court 
exercised “constitutional” jurisdiction, it must be a con- 
stitutional court. 

The first comprehensive act for the government of 
the District of Columbia created the Circuit Court of the 
District, which later became the Supreme Court of 
the District of Columbia and finally the United States 
District Court for the District of Columbia.” It was 
consistently held to be a court of the United States or 
constitutional court, both in its own decisions and those 
of the Supreme Court of the United States, for more 
than 100 years.” ‘To it was added later a higher court, 
the Court of Appeals of the District of Columbia, 
which according to the Supreme Court, bore the same 
relation to it as the Circuit Court of Appeals to the 
Federal District Courts.” This did not mean that they 
were a District and a Circuit Court, but the Court of 
Appeals, at least, was to be held to be a “court of the 
United States.” The next development of the juris- 
dictional theory resulted from the treatment of these 
courts by Congress. They were given jurisdiction in re- 
view of decisions of the Commissioner of Patents and of 
the Public Utilities Commission of the District.” The 


54 United States v. Klein, 13 Wall. 128, 145, 20 L. ed. 519 (U. S. 1871). 

55 United States v. Union Pacific R. R. Co., 98 U. S. 569, 603, 25 L. ed. 143 
(1878). 

56 Act of February 27, 1801, c. 15, 2 Stat. 103. 

57 Loughborough v. Blake, 5 Wheat. 317, 5 L. ed. 98 (U. S. 1820); Noerr v. 
Brewer, 8 D. C. 507 (1874) ; Cross v. United States, 145 U. S. 571, 12 Sup. Ct. 
842, 36 L. ed. 821 (1892); United States v. Sampson, 19 App. D. C. 419 
(1902) ; Moss v. United States, 23 App. D. C. 475 (1904). 

58 Federal Trade Commission v. Klesner, 274 U. S. 145, 156, 47 Sup. Ct. 557, 
71 L. ed. 949 (1927). 

59 In re Mattulath, 37 App. D. C. 410, 412 (1911). 

60 Acts of March 4, 1913, c. 150, § 8, 37 Stat. 974; February 20, 1905, c. 592, 
33 Stat. 727; March 19, 1920, c. 104, 41 Stat. 533. 
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reason to reverse the long-standing precedent that these 
Supreme Court held that the District of Columbia courts 
could exercise this “legislative or administrative jurisdic- 
tion” although the Supreme Court of the United States 
“or any Federal Court established under Article III of 
the Constitution” could not.” Since there was no other 
reason to remove the long standing precedent that these 
were constitutional courts, it would seem accurate to say 
that the Supreme Court held the courts of the District 
of Columbia to be legislative courts on jurisdictional 
grounds. Although Chief Justice Taft apparently over- 
looked his two previous opinions when he said in Federal 
Trade Commission v. Klesner that the courts of the Dis- 
trict of Columbia were “courts of the United States,” the 
decision here was really on jurisdictional grounds—the 
Court of Appeals of the District was considered a Circuit 
Court of Appeals of the United States so that it might 
exercise jurisdiction given to those courts.” 


The Court of Customs Appeals was created in 1909 to 
review the decisions of the Board of General Appraisers, 
which in turn reviewed the decisions of customs apprais- 
ers and collectors.“ In 1925 the Court of Customs Ap- 
peals held that the Board of General Appraisers was a 
“court of the United States” because: “Its powers and 
functions are judicial, its process, forms and practices are 
judicial, and its decisions and judgments have the force 
and conclusiveness of those of other courts.”® There- 
fore, by implication, the Court of Customs Appeals con- 
sidered itself to be a “court of the United States.” When 
it pronounced that opinion explicitly, however, it was on 
grounds of tenure, rather than jurisdiction.” 


61 Keller v. Potomac Electric Co., supra note 8. 

62 Postum Cereal Co. v. California Fig Nut Co., supra note 8. 
63 Supra note 58. 

64 Act of August 5, 1909, 30 Stat. 105. 

65 United States v. Macy & Co., Inc., supra note 10, 

66 In re Frischer & Co., supra note 33. 
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Ex PARTE BAKELITE CORP. 


The ablest and most complete statement of the theory 
that the jurisdiction of the court is the criterion was pre- 
sented by Mr. Justice Van Devanter in Ex Parte Bakelite 
Corp., the object of Judge Brown’s attack.” In deciding 
the status of the Court of Customs Appeals, the Supreme 
Court attempted a comprehensive analysis of the nature 
of legislative courts and set up jurisdiction as the single 
criterion of distinction: 


While Article III of the Constitution declares, in section 1, 
that the judicial power of the United States shall be vested in 
one Supreme Court and in “such inferior courts as the Congress 
may from time to time ordain and establish,” and prescribes, in 
section 2, that this power shall extend to cases and controversies 
of certain enumerated classes, it has long been settled that Article 
III does not express the full authority of Congress to create 
courts, and that other Articles invest Congress with powers in 
the exertion of which it may create inferior courts and clothe 
them with functions deemed essential or helpful in carrying those 
powers into execution. But there is a difference between the 
two classes of courts. Those established under the specific power 
given in section 2 of Article III are called constitutional courts. 
They share in the exercise of the judicial power defined in that 
section, can be invested with no other jurisdiction, and have 
judges who hold office during good behavior, with no power in 
Congress to provide otherwise. On the other hand, those created 
by Congress in the exertion of other powers are called legislative 
courts. Their functions always are directed to the execution of 
one or more such powers and are prescribed by Congress inde- 
pendently of section 2 or Article IV; and their judges hold for 
such term as Congress prescribes, whether it be a fixed period 
of years or during good behavior.® 


On this basis, the territorial courts, the Courts of the 
District of Columbia, the United States Court for China 
and the consular courts, the Court of Claims, the Court 
of Private Land Claims, the Choctaw and Chickasaw 
Citizenship Court, and the Court of Customs Appeals 
were all held to be legislative courts. The opinions with 
regard to all except the last were of course obiter, since 
only the status of that court was at issue. 


87 Supra note 1, arising from In re Frischer & Co. above. 
68 Jbid., 279 U. S. 438, 449. 





LEGISLATIVE COURTS 817 


The most detailed argument concerned the status of 
the Court of Claims, since Justice Van Devanter appar- 
ently assumed the two courts to be so similar that if one 
were legislative, the other must be also. He relied very 
largely upon the jurisdiction of the Court of Claims, part 
of which was administrative and therefore not acceptable 
for review by the Supreme Court. In his brief argu- 
ment concerning the Court of Customs Appeals, he add- 
ed: “This summary of the court’s province as a special 
tribunal, of the matters subjected to its advisory authority, 
and of its relations to the executive administration of the 
customs laws, shows very plainly that it is a legislative 
and not a constitutional court.” ® And again: “The ar- 
gument . . . mistakenly assumes that whether a court is 
of one class or the other depends on the intention of Con- 
gress, whereas the true test lies in the power under which 
the court was created and in the jurisdiction conferred.” ” 
Thus he stated clearly the importance of jurisdiction as 
the “test” of the court’s status, and at the same time denied 
the validity of congressional intent as a criterion. 

The jurisdictional theory, in the light of this opinion, 
would seem to have the following applications: If a 
court exercises in the states the powers granted in Article 
III to the “courts of the United States,” it must be a con- 
stitutional court, with life tenure and no administrative 
jurisdiction; in a territory or foreign country, it must 
be legislative, and may have any tenure or jurisdiction 
which Congress may see fit to give it; in the District of 
Columbia, it may be either legislative or constitutional, 
depending on whether or not it has legislative jurisdic- 
tion. If a court exercises powers not granted in Article 
III, regardless of where it may be, it is a legislative court. 

The complexity of the first statement above results from 
the apparent “felt need” to reconcile this decision with all 
previous pronouncements of the court. This attitude re- 


69 [bid., 459. 
70 Ibid. 
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sembles that of the experimental scientist, whose new 
hypothesis must not only explain new data more adequate- 
ly than previous theories, but must explain as well the 
previous data on which they were based. The scientist, 
however, might well recoil with horror from the analogy, 
because of the non-factual nature of the data and the 
apparent effort to reach a predetermined conclusion. The 
result of the process has been in this instance the creation 
of a hybrid constitutional principle, which might be 
called “tenure, location and jurisdiction.” All courts 
having tenure of less than good behavior are legislative; 
all those in the territories and foreign countries are legis- 
lative; those remaining will be judged by their jurisdic- 
tion. Since this actual set of criteria is not particularly 
neat or simple or logical, the opinion tries to force it all 
into the mold of jurisdiction. All the courts with tenure 
of less than good behavior were in the territories, so only 
location and jurisdiction need be reconciled. The answer 
is simple—the same play on words of which Marshall 
was guilty: The jurisdiction exercised by the territorial 
courts is not that described in Article III, although it 
encompasses the same legal processes and might be de- 
scribed in the same words; it is merely the judicial ad- 
ministration provided by Congress for the territories 
under the grant of power in Article 1V, section 3. This 
sophistry makes it possible to say: “All courts whose ju- 
risdiction is other than that granted by Article III are 
legislative courts.” 

The result seems hardly worth the effort, since the same 
end could have been accomplished under the territorial 
theory. All the courts in the District of Columbia may 
be considered legislative courts,” simply by asserting that 
the District is in this respect like the territories—a state- 


71 Justice Van Devanter cited as legislative courts all courts in the District, 
except the Supreme Court of the United States, which is constitutional by 
definition. 
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ment by no means illogical or unreasonable.” Also, by 
rejecting the intent of Congress as a possible criterion, 
the Supreme Court made its task more difficult; although 
congressional intent is in itself a slippery concept, the 
court has developed techniques for handling it. 


THE ABANDONMENT OF CRITERIA 


The establishment of the jurisdictional theory elimi- 
nated the last unsettled constitutional issue. No new fron- 
tiers remained in which the status of courts would be 
dubious; the existing principles could be clearly applied 
to any courts existing or likely to exist. But incomplete- 
ness in the law is not the only reason for judicial legisla- 
tion. Sometimes old principles are abandoned and new 
principles are embraced purely as matters of policy. 


The Court of Appeals of the District of Columbia re- 
fused to accept the status assigned to it by Mr. Justice 
Van Devanter in his dictum in Ex Parte Bakelite. Said 
Mr. Justice Groner: 


. it by no means follows that because Congress has seen 
fit, by virtue of its authority over the District of Columbia, to 
confer upon the Courts of the District administrative functions, 
which outside the District it may not confer upon courts created 
solely under article 3, these courts are any the less created under 
that article of the Constitution, . . . We think a reasonable 
and correct view of the subject would indicate that, in the cre- 
ation and organization of the superior courts of the District of 
Columbia, Congress has availed of its dual constitutional right 
in the first place to establish courts of law and invest them, as it 
has, with power and jurisdiction over all cases and controversies 
which, under the authority of article 3, it has invested the Dis- 
trict Courts of the United States, and in the second place, in the 
exercise of the powers of a sovereign state, under the provisions 
of section 8 of Article I, has further imposed upon them juris- 
diction and power which it cannot impose upon other like courts 
functioning outside the District.” 


72 This statement was in fact made by Marshall himself, in New Orleans v. 
Winter, 1 Wheat. 91, 4 L. ed. 44 (U. S. 1816): “It has been attempted to 
distinguish a Territory from the District of Columbia, but the court is of the 
opinion that this distinction cannot be maintained. . . .” The question was 
the applicability of the Judiciary Act of 1789, which was effective in neither 
place. 


73 Pitts v. Peak, 50 F. (2d) 485, 487 (App. D. C. 1931). 
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By this opinion the Court of Appeals of the District 
was in effect defending its own status by refusing to rec- 
ognize the clear dictum contained in the Bakelite case, 
and expressly repudiating the jurisdictional theory. The 
Supreme Court of the United States had an opportunity 
to decide the same question two years later, when an at- 
tempt was made to reduce the salaries of the justices of 
the courts of the District of Columbia.” It is a fair 
assumption that the Supreme Court decided this issue as a 
matter of policy rather than on the basis of existing prin- 
ciples, for it followed closely the arguments of Mr. Jus- 
tice Groner in Pitts v. Peak. The opinion of the Supreme 
Court in O’Donoghue v. United States considered criteria 
briefly twice. The territorial courts can only be legisla- 
tive, because of “the transitory character of the territorial 
governments.” * So geographical location holds for the 
territories. In the District of Columbia, the criterion is 
jurisdiction—with a reverse twist: 

Since Congress, then, has the same power under Article III 
of the CoNsTITUTION to ordain and establish inferior federal 
courts in the District of Columbia as in the States, whether it 
has done so in any particular instance depends upon the same 
inquiry—Does the judicial power conferred extend to the cases 
enumerated in that article? If it does, the judicial power is not 
and cannot be affected by the additional congressional legisla- 
tion, . . . The two powers are not incompatible; . . .7° 

Thus any court possessing jurisdiction described in Ar- 
ticle III is a constitutional court; if it is located in the 
District of Columbia, it may also perform other func- 
tions. If this statement is accepted at face value, there 
would seem to be no reason why the Supreme Court itself 
could not be given appellate administrative jurisdiction, 
although it has consistently held that this cannot be done.” 

74 By administrative ruling in July, 1932, under Act of June 10, 1932, c. 314, 
47 Stat. 382, which provided for a 10% salary cut for all federal employees ex- 


cept judges of courts of the United States. 

75 The dissenting justices charged that it was a policy-determining decision, 
and therefore improper. 289 U. S. 516, 553. 

76 289 U. S. 516, 546. 

77 There is a reason, of course, in the limitation of the court’s “original” juris- 
diction, but this has not clearly been the ground for refusal in the past. 
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The converse of the principle was also asserted,” and a 
statement of the intent of Congress was used to buttress 
the position taken, with a citation of congressional refer- 
ences to and treatment of the District of Columbia courts 
as “courts of the United States.” It is hard to reconcile 
with this the companion case,” in which the Court of 
Claims was declared a legislative court, faithfully follow- 
ing the dictum in Ex Parte Bakelite Corp. The differ- 
ence appears to result largely from the fact that the 
Superior Courts of the District possess the general juris- 
diction described in Article III, while the Court of 
Claims has none specifically described there. 


Four important criteria have been evolved, although 
only three of them have been clearly avowed as control- 
ling. These three are the independence of the judges, the 
geographical location of the court, and its jurisdiction. 
The relation they bear to one another might be described 
as pyramidal. They have evolved from one another in 
that order, and each has pushed back farther the boundary 
between the two types of court. Under the first, any court 
whose judges hold office for a shorter term than good be- 
havior is a legislative court. But if the tenure is good 
behavior, later decisions have held that the court may 
still be legislative. It must be legislative if it is seated in 
a territory or in a foreign country; there has been no 
disagreement on this second principle. Even if the judges 
of a court do hold office during good behavior, and it is 
not seated in a territory or a foreign country, it must still 
be legislative if it exercises “legislative or administrative 
jurisdiction”—except in the District of Columbia, where 
constitutional courts may exercise such jurisdiction. Yet 
—both of the courts to which this third principle has been 
applied are seated in the District! 

The distinction between the Courts of the United States 


78 “The power conferred by Article I, §8, cl. 17 is plenary; but it does not 
exclude . . . the exercise by Congress of other appropriate powers.” Ibid., 539. 


79 Williams v. United States, supra note 3. 
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for the District of Columbia and the Court of Claims and 
the Court of Customs and Patent Appeals cannot be ex- 
plained by any of these three criteria. It seems to lie 
rather in the fourth criterion, which Justice Van Devanter 
tried to eliminate entirely in Ex Parte Bakelite—the in- 
tent of Congress. This nebulous and difficult criterion 
will apparently be given as much weight in any instance 
as the Supreme Court pleases, and may well be consid- 
ered as important as the others. 


JURISDICTION OF LEGISLATIVE COURTS 


Three classes of jurisdiction may be given to federal 
courts, according to the rulings of the Supreme Court. 
They present a gradation from strictly judicial matters, 
through matters which may be judicial, to those which 
are strictly non-judicial in terms of Article III of the 
Constitution. Jurisdiction described in section 2 of Ar- 
ticle III is naturally the source of the greatest amount of 
federal adjudication; it is the “judicial power of the 
United States.” In addition, there are matters involving 
public rights which do not require adjudication by con- 
stitutional courts, but which may be presented in such 
form that the “Judicial Power” extends to them.” In this 
class are claims against the United States, controversies 
over the enforcement of tariff laws, determination of cit- 
izenship, and many other matters.“ The third class are 
those “administrative or legislative” matters where there 
is no real “case or controversy” as those terms are used in 
Article III and interpreted by the Supreme Court. This 
very elastic classification includes among other things 
advisory opinions, utility rate making, and decisions sub- 


80 Murray’s Lessee v. Hoboken Land and Improvement Corp., 18 How. 272, 
284, 15 L. ed. 372 (U. S. 1855). 


81 Butterworth v. Hoe, supra note 8; United States ex rel. Bernardin v. 
Seymour, 10 App. D. C. 294 (1897); United States v. Duell, 172 U. S. 576, 
19 Sup. Ct. 286, 43 L. ed. 559 (1899); Tutun v. United States, 270 U. S. 568, 
46 Sup. Ct. 425, 70 L. ed. 738 (1926); I. C. C. v. Brimson, 154 U. S. 447, 14 
Sup. Ct. 1125, 38 L. ed. 1047 (1894); Proctor and Gamble Co. v. United 
States, 225 U. S. 282, 32 Sup. Ct. 761, 56 L. ed. 1091 (1922) ; Wallace v. Adams, 
204 U. S. 415, 27 Sup. Ct. 363, 51 L. ed. 547 (1902). 
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ject to review by administrative or legislative agencies.” 

Within the states of the United States the rules govern- 
ing the exercise of these different types of jurisdiction are 
quite clear and logical. Constitutional courts may exer- 
cise only the first and second; legislative courts may exer- 
cise only the second and third. It is outside the states that 
complexities are met. Legislative courts in the territories 
and foreign countries may exercise all three; constitu- 
tional courts in the District of Columbia may do likewise. 
There are no constitutional courts having jurisdiction in 
the territories; in the District of Columbia it appears that 
the legislative courts probably cannot exercise the third. 
This situation brings to a clear focus Judge Brown’s criti- 
cism of the concept. If constitutional courts may exercise 
the second class of jurisdiction in both the states and the 
District of Columbia, and the third class in both when 
seated in the District, is there any justification for the 
existence of legislative courts of special jurisdiction? Is 
not their lack of safeguards to judicial independence an 
unmixed evil? 


Is THE FICTION WORTH PRESERVING? 


The fictional character of the concept of the legislative 
court, although not stressed in the previous discussion, 
should be apparent at every step. Although legislative 
courts may exercise in the territories the enumerated 
classes of jurisdiction to which “the Judicial Power of 
the United States shall extend,” the power they exercise 
is not that judicial power.“ Although they may be or- 
ganized in a pattern identical with that of constitutional 
courts, they are created under different powers of Con- 
gress, none of which specifically authorizes the creation 
of courts.** Although they are courts, they perform no 
functions which could not be assigned to non-judicial ad- 


82 See cases cited notes 8 and 21, supra. 
83 American Insurance Company v. Canter, supra note 3. 
84 Ex parte Bakelite Corp., supra note 1. 
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ministrative agencies; in fact, one can find no significant 
differences, except in name, between the Customs Court, 
which is probably a legislative court, and the Board of 
Tax Appeals, which is probably not.*° The Supreme 
Court has stated that Congress can attempt to create a 
legislative court and yet fail to do so;** apparently, Con- 
gress could also attempt to create a constitutional court 
and find that instead it had created a legislative court. 

Lacking a clear logical foundation, the concept of the 
legislative court might still be justified on the basis of 
utility. It is surely desirable public policy to have agen- 
cies in the form of courts to administer justice in the terri- 
tories, and as certainly within the discretion of Congress 
to decide that claims against the United States should be 
handled by judicial process. But can these functions be 
performed only by legislative courts? Except in the 
original case, the concept seems to have been of no advan- 
tage to the territories. Although the contiguous conti- 
nental territories of the United States all proved to be 
temporary, this has not been true, for example, of Alaska 
and Hawaii. And even in temporary territories, why not 
a territorial “court of the United States” which would 
become the Federal District Court when the territory 
achieved statehood? As for the “administrative func- 
tions,” the Supreme Court held in the O’Donoghue case 
that a constitutional court in the District of Columbia 
might exercise them as freely as a legislative court. There 
seems no insurmountable barrier, therefore, to holding 
courts there exercising these special functions to be con- 
stitutional courts, particularly when they are organized 
in conformity with the provisions of Article III. 

It may be argued that administrative matters may be 
appealed to a legislative court and then reviewed by the 
Supreme Court, where direct review by the Supreme 
Court, except on constitutional questions would not be 


85 Brooks v. Mandel-Witte Co.; Kreutz v. Durning, both supra note 10. 
86 Ex parte Bakelite Corp., supra note 1, 279 U. S. 438, 457. 
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possible. If it is desirable to burden the Supreme Court 
with matters of this sort, a constitutional court in the Dis- 
trict of Columbia may serve as well as a legislative 
court; if non-judicial functions and the judicial review 
of those functions are exercised by the same court, it has 
been pointed out that the step which is eliminated is not 
judicial review, but the administrative character of the 
original decision. 

Thus the concept of the legislative court appears as a 
fiction, possessing neither logic nor utility. Any func- 
tional value it may have had was destroyed by the reason- 
ing of the O’Donoghue case, and it now serves only to 
lessen the potential independence of judges who might as 
reasonably be held protected by the provisions of Article 
III. If judicial independence were undesirable in any 
situation, its elimination should surely be accomplished 
by explicit and democratic methods, rather than by the 
weight of discredited precedents. So we may agree with 
Judge Brown that something would probably be gained 
and nothing lost should the present Supreme Court wipe 
from the books not merely the holdings in the Bakelite 
and Williams cases, but the whole concept of the legisla- 
tive court. 

87 It has been suggested, however, that greater flexibility might result under 
an arrangement where decisions not reviewed by Congress or an administra- 
tive agency would be considered judicial, while those of the same nature re- 
viewed by non-judicial bodies would be held administrative. The Judicial Power 
of Federal Tribunals Not Organized Under Article Three (1934) 34 Cox. L. Rev. 
746-61. Another view which rather loses its point as a result of the attitude 
of the present court, is that the decisions of legislative courts will have more 
finality than those of administrative tribunals under the rules of Prentis v. 
Atlantic Coast Line, 211 U. S. 210, 29 Sup. Ct. 67, 53 L. ed. 150 (1908), and 
Ben Avon Borough v. Ohio Valley Water Company, 253 U. S. 287, 40 Sup. Ct. 


527, 64 L. ed. 908 (1919). Wilber Griffith Katz, Fep—erat LecisLaTtive Courts, 
(1930) 43 Harv. L. Rev. 894. 


88“The Judicial Power of Federal Tribunals Not Organized Under Article 
Three” op. cit. 
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WAR LAW NOTES 


JupiciaL REVIEW OF SELECTIVE SERVICE BoarpD CLASSIFICATIONS 
BY HaBeas CorPus 


I 


Though not the first attempt,’ a recent decision in New Jersey 
ordering the discharge of a selectee from the Army in habeas corpus 
proceedings on the grounds that he had been wrongfully classified, is 
the first reported instance under the Selective Training and Service 
Act of 1940? where the petitioner has been successful.* 

The registrant had recited in his questionnaire that his average 
earnings were $35 per week, that he had no dependents but that he 
was “getting married in the early part of January” and was “already 
saving money along with future wife for opening of home.” On 
December 3, 1940, the local board erroneously endorsed on his ques- 
tionnaire that he was classified in class I-A, although he had not 
been physically examined. 


He took his physical examination on January 3, 1941, was married 
on January 4, 1941, and was properly notified that he had been classi- 


fied in class I-A on January 7, 1941. Thereafter the local board 
had him, his wife, and his wife’s mother before it to inquire into the 
facts surrounding the marriage and the general question of depend- 
ency. Concluding, however, that he did not have dependents and 
finding him to be “a man of substance” the board declined to change 
his classification. 


1 The writ of habeas corpus has been dismissed in the following cases arising 
under the Act of 1940, infra note 2: United States ex rel. Filomio v. Powell, 
38 F. Supp. 183 (N. J. 1941), (refusal of board to reclassify on basis of change 
in status occurring after classification held not arbitrary as the contingency 
had been considered at the time of the original classification) ; United States 
ex rel. Errichetti v. Baird, 39 F. Supp. 388 (E. D. N. Y. 1941), (Local board 
not arbitrary in finding marriage prior to classification an attempt to evade 
military service); United States ex rel. Broker v. Baird, 39 F. Supp. 392 
(E. D. N. Y. 1941) ; United States ex rel. Pascuito v. Baird, 39 F. Supp. 411 
(E. D. N. Y. 1941), (local board not arbitrary in finding petitioner without 
dependents). There has also been over fifteen unreported cases. 

An injunction has been denied in the following cases: Local Board v. Con- 
nors, 128 F. (2d) 388 (C. C. A. 9th, 1941); unreported: Kates v. Local 
Board, (E. D. Pa. 1941); Case of Julius Thunack (N. D. Ill. 1941). 

Certiorari has been disallowed in the following cases: Petition of Soberman, 
37 F. Supp. 522 (E. D. N. Y. 1941); Shimola v. Local Board, 40 F. Supp. 808 
(N. D. Ohio 1941). See Dick v. Tevlin, 37 F. Supp. 836 (S. D. N. Y. 1941) 
(mandamus denied). 

254 Stat. 885 (1940), 50 U. S. C. § 301 et seg. (1940). 

3 Application of Greenberg, 39 F. Supp. 13 (N. J. 1941). 
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From the I-A classification, an appeal was taken. All the evidence 
that had been offered was made a part of his file and forwarded to 
the appeal board. The appeal board on March 11, 1941, after review- 
ing all the evidence in the file, and after having asked the local board 
to secure additional information as to whether he might be classified 
in class II, sustained the I-A classification made by the local board. 
On March 28, 1941, he was inducted into the United States Army. 

The selectee’s wife filed a writ of habeas corpus for his release in 
the District Court for the District of New Jersey. On the hearing 
the chairman of the appeal board testified that the appeal board 
considered December 3, 1940, (at which time the registrant was 
single) as the date on which the registrant was classified by the local 
board, but indicated that the board considered all the evidence in 
his file, which included his marriage. The court ordered the selectee 
released from the Army on the grounds that there was no evidence 
to support the local board’s findings that his income would continue, 
and that both the local and appeal boards “acted arbitrarily in their 
failure to conclude that the petitioner was a bona fide dependent 
upon . . . [him] on the date of classification.” In the course of 
his opinion the judge said: ‘“Manifestly, the Selective Service Act 
neither contemplates a disruption of domestic life nor a moratorium 
on marriages occurring after its enactment”. . .” 


The decision in this case was based upon the cases arising under 
the Selective Draft Law of 1917, which law was similar in many 
respects to the Selective Training and Service Act of 1940.5 Both 
Acts provided for boards to hear all claims for deferment and exemp- 
tion, and both declared the decisions of such boards to be final.* Not- 


440 Stat. 76 (1917), 50 U. S. C. § 201 et seg. (1940 Appendix). 
5 Supra note 2. 


6 The Act of 1917 supra note 4, reads as follows: “Sec. 4. . . . Such [local] 
boards shall have power . . . to hear and determine, subject to review as here- 
inafter provided, all questions of exemption under this Act, and all questions of 
or claims for including or discharging individuals or classes of individuals from 
the selective draft, which shall be made under rules and regulations prescribed 
by the President. . . . The President is [also] hereby authorized, to establish 
[district boards]. . . . Such district boards shall review on appeal and affirm, 
modify, or reverse any decision of any local board. . . . The decisions of such 
district boards shall be final except that, in accordance with such rules and 
regulations as the President may prescribe, he may affirm, modify, or reverse 
any such decision thereof. 

The Act of 1940, supra note 2, provides in part as follows: “Sec. 10 (a) (2) 
; There shall be created one or more local boards in each county or polit- 
ical ‘subdivision corresponding thereto of each State. . . . Such local boards, 
under rules and regulations prescribed by the President, shall have power with- 
in their respective jurisdictions to hear and determine, subject to the right of 
appeal to the appeal board herein authorized, all questions or claims with respect 
to inclusion for, exemption or deferment from, training and service under this 
Act of all individuals within the jurisdictions of such local boards. The 
decisions of such local boards shall be final except where an appeal is author- 
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withstanding such finality provisions, however, the courts have as- 
serted under both laws that a selectee who is inducted into the Army 
is entitled to a writ of habeas corpus upon certain allegations con- 
cerning wrongful classification.’ Among the opinions in the cases 


ized in accordance with such rules and regulations as the President may pre- 
ad 


7 Cases arising under the Act of 1917, supra note 4, directly involving wrong- 
ful classification are as follows: 
Nondeclarant alien— . 

Habeas corpus denied: Ex parte Beales, 252 Fed. 177 (S. D. Calif. 1918) ; 
United ex rel. Kotzen v. Local Board No. 157, 253 Fed. 245 (S. D. N. Y. 
1918) ; United States ex rel. Troiani v. Heyburn, 245 Fed. 360 (E. D. Pa. 
1917); United States ex rel. Pascher v. Kinkead, 248 Fed. 141 (N. J. 
1918), aff’d 250 Fed. 692 (C. C. A. 3d, 1918) ; United States ex rel. Cuby- 
luck v. Bell, 248 Fed. 995 (E. D. N. Y. 1917); United States ex rel. 
Bartalini v. Mitchell, 248 Fed. 997 (E. D. N. Y. 1918); Ex parte Blaze- 
kovic, 248 Fed. 327 (E. D. Mich. 1918); Ellen v. Johnson, 254 Fed. 909 
E. D. N. Y. 1918); Ex parte Hutflis, 245 Fed. 798 (W. D. N. Y. 1917); 
Ex parte Lamachia, 250 Fed. 614 (N. J. 1918); Ex parte Romano, 251 
Fed. 762 (Mass. 1918); Ex parte Kusweski, 251 Fed. 977 (N. D. N. Y. 
1918); Ex parte Kerekes, 274 Fed. 870 (E. D. Mich. 1921); Ex parte 
Larrucea, 249 Fed. 981 (S. D. Calif. 1917); Ex parte Platt, 253 Fed. 413 
(E. D. N. Y. 1918) ; Gazzola v. Commanding Officer, 248 Fed. 1001 (E. D. 
N. Y. 1918); Lehto v. Scott, 251 Fed. 767 (E. D. N. Y. 1918); Napore 
v. Rowe, 256 Fed. 832 (C. C. A. 9th, 1919) ; Summertime v. Local Board, 
248 Fed. 832 (E. D. Mich. 1917); United States ex rel. Pfefer v. Bell, 
248 Fed. 992 (E. D. N. Y. 1918); United States ex rel. Koopowitz v. 
Finley, 245 Fed. 871 (S. D. N. Y. 1917). 

Habeas corpus granted: Arbitman v. Woodside, 258 Fed. 441 (C. C. A. 
4th, 1919); Ex parte Cohen, 254 Fed. 711 (E. D. Va. 1918); Ex parte 
Beck, 245 Fed. 967 (Mont. 1917). This court said that an alien, whenever 
his alienage is established, must be granted exemption, “which is of a dif- 
ferent nature than the exemption given others for dependent families, etc., 
and he cannot having claimed alienage, be lawfully certified into military 
service.” No other court followed the opinion in this case. 

Certiorari denied: United States ex rel. Roman v. Rauch, 253 Fed. 814 
(S. D. N. Y. 1918). 

Injunction denied: Bonifaci v. Thompson, 252 Fed. 878 (Wash. 1917) ; 
Angelus v. Sullivan, 246 Fed. 54 (C. C. A. 2d, 1917) (court suggested both 
certiorari or habeas corpus would be proper remedies). 

Dependency— 

Habeas corpus denied: Ex parte Tinkoff, 254 Fed. 222 (N. D. Ill. 1918) ; 
Ex parte Tinkoff, 254 Fed. 912 (Mass. 1919). 

Certiorari denied: In re Kitzerow, 252 Fed. 865 (E. D. Wis. 1918); 
Boitano v. District Board, 250 Fed. 812 (N. D. Calif. 1918). 

Conscientious objector— 
= corpus denied: Franke v. Murray, 248 Fed. 865 (C. C. A. 8th, 
Physical disability— 

Habeas corpus denied: Ex parte Blackington, 245 Fed. 801 (E. D. Mass. 
1917) ; United States ex rel. Brown v. Commanding Officer, 248 Fed. 1005 
(E. D. N. Y. 1918); De Genaro v. Johnson, 249 Fed. 504 (E. D. N. Y. 
1918); In re Traina, 248 Fed. 1004 (E. D. N. Y. 1918). 

Ministers of religion— 
Habeas corpus denied: Ex parte Short, 253 Fed. 839 (N. D. Calif. 1918). 
Morally unfit— 

Habeas corpus denied: United States ex rel. Schwartz v. Commanding 
Officer, 252 Fed. 314 (N. J. 1918). 

Habeas corpus granted on miscellaneous grounds— 

Ex parte McDonald, 253 Fed. 99 (E. D. Wis. 1918) (where after notice 
by local board to a registrant to report for service, but before the time 
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which arose under the 1917 law were statements to the effect that a 
selectee could be discharged from the Army on habeas corpus where 
the draft board lacked jurisdiction ;* or where, in the proceedings 
leading up to his induction, there had been a denial of a hearing or a 
manifest abuse of discretion,® arbitrary or capricious actions,’® find- 
ings contrary to all the evidence,’ or findings contrary to all the 
substantial evidence.’? Justice Bell, United States District Judge 
for Minnesota, sums up the law as gathered from the cases in a 
recent article as follows :'* 


There remains to the registrant the right to challenge the 
action of the boards in the courts to the extent of whether the 
boards had jurisdiction, whether there was a fair hearing, and 
whether the action of the boards was arbitrary or unlawful; and 
the favored remedy appears to be the ancient and revered writ 
of habeas corpus . 


It is interesting to note that notwithstanding the foregoing expres- 
sions concerning what the law is, in only three cases involving wrong- 
ful classification under the Act of 1917 did the court actually order 
the selectee released from the Army.’** In most of the other cases 
the courts seized upon anything to justify the actions of the boards, 
and declined to issue orders of discharge. In practically all the cases, 
however, the procedure followed was for the court to issue the writ, 
undertake a review of the evidence on which the boards made their 
decisions, and then conclude that their findings were not arbitrary or 
capricious, or an abuse of discretion, whereupon the writ would be 
dismissed. This same procedure was followed in the Greenberg™® 
case, except that the court did not find any evidence to sustain the 
boards and hence ordered the selectee discharged.?® 





arrived he was given a deferred classification by the district board on in- 
dustrial grounds, he could not be lawfully arrested and imprisoned by the 
local board for failure to report); Ex parte Fuston, 253 Fed. 90 (E. D. 
Tenn. 1918) (where local board registered a person over the minimum 
age, it exceeded its jurisdiction and habeas corpus was granted for his 
release after induction); Rome v. Marsh, 272 Fed. 982 (Mass. 1920), 
Petitioner secured permission from the War Department to leave the coun- 
try after registering. While away, the local board certified him as delin- 
quent. Held, that he was entitled to release on habeas corpus after arrest 
for desertion. Note (1940) 129 A. L. R. 1165. 

8 Infra note 17. 

® Angelus v. Sullivan, supra note 7. 

10 Ex parte Tinkoff, supra note 7. 

11 United States ex rel. Pascher v. Kinkead, supra note 7. 

12 Arbitman v. Woodside, supra note 7. 

13 Bell, Selective Service and the Courts (1942) 28 A. B. A. J. 164. 

14 Ex parte Beck; Arbitman v. Woodside; Ex parte Cohen, all supra note 7. 

15 Supra note 3. 

16 Jt would have been possible for the court to have found some evidence to 

support the findings of the boards in this case. In view of the fact that the 
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There is no doubt that when it appears to the courts that the boards 
acted without or in excess of their jurisdiction, a writ of habeas corpus 
should issue and an order of release be granted.’* This is substan- 
tially the rule that is applied to the decisions of courts-martial.** In 
determining whether the action complained of was outside the juris- 
diction of the boards, however, the provisions of the statute must 
be borne in mind. The law specifically declares that all male citizens 
and all other male persons residing in the United States, between 
specified ages, shall be liable for training and service.’* There are, 
however, some classes of male persons within the age group which 
may be relieved from such liability in accordance with other pro- 
visions of the Act.?° Any person within one of these classes who 
establishes such fact to the satisfaction of his local or appeal board 
must be relieved from liability for military service.2* The law pro- 
vides that the boards shall hear and determine all claims with respect 
to inclusion for, or exemption or deferment from, such liability.?* 

In view of the above provisions of the Act, it would appear that 
once a male person within the specified age limits has registered, he 
is within the jurisdiction of the board having jurisdiction in the area 
in which he resides; and so long as such board does not issue orders 
which it has no power to issue, it would not be acting in excess of its 
jurisdiction. 

With respect to the procedure which is proper where the allega- 
tions in the petition raise the question as to whether a fair hearing 
has been denied or whether the findings of fact by a given board 


marriage occurred only three days before classification, and as there were no 
allegations that the wife could not return to her parents, it could logically have 
been contended that she was not “dependent in fact for support in a reasonable 
manner” on his income “which would render his deferment advisable.” 


17 Nearly all of the cases in note 7 supra held that if the board lacked juris- 
diction to certify the registrant for military service, his induction would be illegal 
and an order of release by the court would be proper. In at least one case, 
however, it was indicated that if the registrant had actually been inducted into 
the Army and thereafter deserted, the jurisdiction of the Army would attach 
and the civil courts could not interfere. Ex parte Kerekes, supra note 7; 
Cf. United States v. Reaves, 126 Fed. 127 (C. C. A. 5th, 1903); In re Miller, 
114 Fed. 832 (C. C. A. 5th, 1902) cert. den. 186 U. S. 486, 22 Sup. Ct. 944, 
46 L. ed. 1267 (1902). 

18 Dynes v. Hoover, 20 How. 65, 16 L. ed. 838 (U. S. 1858); United States 
v. Grimley, 137 U. S. 147, 11 Sup. Ct. 54, 34 L. ed. 636 (1890) ; McClaughry v. 
Deming, 186 U. S. 63, 22 Sup. Ct. 786, 46 L. ed. 1049 (1902). 

19 The age limits under the original Act, supra note 2, were 21 to 36. They 
were changed to 20 to 45 by Pub. No. 360, 77th Cong., appv’d Dec. 20, 1941, 
55 Stat. 844. 

20 Infra notes 27, 28, 29, 30, and 31. 

21 Ex parte Blazekovic; Ex parte Beales; United States ex rel. Pascher v. 
Kinkead; United States ex rel. Cubyluck v. Bell, all supra note 7. Contra: 
Ex parte Beck, supra note 7. 

22 Supra note 6. 
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were arbitrarily made, the statements of the courts are not very 
revealing. Although the courts have almost unanimously asserted 
that they may inquire into such questions, what constitutes the denial 
of a fair hearing or arbitrary actions, and what the courts may review 
in order to determine whether a board denied the registrant a fair 
hearing or made its findings arbitrarily, has not been clearly defined. 
As the extent of court review of administrative decisions in any case 
depends to a large extent on the nature of the rights involved,”* it 
is believed necessary to first analyze the rights in the classification 
process which Congress conferred upon the individuals whom it made 
liable for service. 

In the first place, there are no civil liberties or constitutional rights 
involved in the question as to whether Army authorities are illegally 
restraining the registrant of his liberty by holding him in the Army.” 
It is generally accepted that the privilege of residing in the United 
States carries with it the reciprocal obligation to render military 
service in times of need.*® By legislation Congress has made this 
obligation effective. The Selective Training and Service Act of 1940, 
as amended, provides that all male persons residing in the United 
States between the ages of 20 and 45 shall be liable for training and 
service in the land or naval forces.*® It is further provided, however, 
that the boards established pursuant to the Act shall relieve from 


liability for military service certain classes of persons, including a 
limited number of state and Federal government officials,” officers 
and enlisted men of the various land and naval forces and their 


23 Tollefson, Administrative Finality (1931) 20 Micu. L. Rev. 839. 


24 Franke v. Murray, supra note 7; United States v. Macintosh, infra note 
25; In re Kitzerow, supra note 7, “. . . The draft boards are purely execu- 
tive agencies, and their error, committed against those who are within the draft 
law, is executive error in the enforcement of discretionary regulations; and I 
do not believe that it was or could be the Congressional intent that these exec- 
utive agencies, constituted as observed, to carry out an unlimited discretion, 
were or are to be considered in the light of quasi-judicial tribunals, discharging 
functions which pertain to everyday legal rights of a citizen. It would imperil 
the whole scheme, congressional and executive, in respect of the working of the 
Selective Service Law; .. .” 


25 Hamilton v. Regents, 293 U. S. 245, 55 Sup. Ct. 197, 79 L. ed. 343 (1934), 
“Every citizen owes the duty to support and defend the government against all 
enemies.” United States v. Macintosh, 283 U. S. 605, 51 Sup. Ct. 570, 75 L. ed. 
1302 (1931), He is unwilling to leave the question of his future mili- 
tary service to the wisdom of Congress where it belongs, | and where every 
native-born or admitted citizen is obliged to leave it. . 

The Supreme Court’s opinion in United States v. * 279 U. S. 644, 
49 Sup. Ct. 448, 73 L. ed. 889 (1929), implies that even a woman over 50 
years of age could be compelled by Congress to bear arms. The court in this 
case said: “That it is the duty of citizens by force of arms to defend our 
government against all enemies whenever necessity arises is a fundamental prin- 
ciple of the ConsTITUTION.” 

26 Supra note 19. 


27§5 (e) (1), supra note 2. 
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reserve components,”® certain diplomatic officials,” and conscientious 
objectiors.°° Regular or duly ordained ministers of religion and 
students preparing for the ministry are exempt by the terms of the 
Act.*# 

As for deferments, the President is authorized to provide, under 
such rules and regulations as he may prescribe, for the deferment 
from service of (1) those engaged in occupations necessary to the 
national health, safety, or interest; (2) any or all who have depend- 
ents and whose deferment is advisable; and (3) those who are phys- 
ically, mentally, or morally deficient.** 

Because of the fact that every person, including those who are to 
be relieved from liability for service, those who are exempt, and 
those who may be deferred, have a fundamental obligation to render 
military service in times of need, it follows that the classes of persons 
who are not ultimately required to render military service have no 
constitutional rights to be placed in deferred classes, but merely 
statutory privileges. Exemptions and deferments need never have 
been provided. Exemption is constitutionally in the discretion of 
Congress. Deferment is by statute discretionary with the President.** 
Congress, constitutionally, could have chosen to exempt no class of 
persons, or—short of abrogation—could have placed upon one board 
or upon one man the responsibility for classification, without allowing 
an appeal. The President could have chosen not to authorize personal 
appearances before local boards, or could have withheld the oppor- 
tunity for submitting affidavits, or could have limited appeals to a 
certain class or classes of persons, without exceeding his authority 
under the law. The numerous administrative reviews now available 
to registrants by the Act and Regulations need never have been given 
and may be modified and varied from day to day.** 

In the second place, in providing that certain classes of persons 
should be relieved from liability for training and service and in 
authorizing the President to defer certain specified groups of indi- 
viduals, it was not the intention of Congress to give an individual 
within any group a right to deferment enforceable by the courts, 
regardless of how arbitrary the boards might be in any individual 
case. The deferment provisions in the statute were intended for 


28§5 (a) «bid. 

29 bid. 

30 § 5 (g) ibid. 

31 § 5 (d) ibid. 

82§5 (e) (1) tbid. 

33 Franke v. Murray; In re Kitzerow, both supra note 7; United States v. 
Macintosh, supra note 25. 

34 In re Kitzerow; Ex parte McDonald, both supra note 7. 
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protection of the national health, safety and interest, and not for the 
benefit of individuals.** For example, the purpose of providing for 
the deferment of the physically, mentally, and morally deficient was 
to insure potentially competent manpower for the armed forces.** 
The purpose of occupational deferment was that industrial and agri- 
cultural activities essential to the support of military operations could 
be maintained. And the purpose underlying the deferment of men 
with dependents was to preserve, in so far as possible, the family unit, 
and the private financial support of individuals.** 


The only legally enforceable rights in the classification process 
conferred by Congress are procedural rather than substantive. Where 
not everyone is to be drafted into the Army there is, no doubt, a 
legal right to be classified since the selection of those who shall 


35 A letter addressed to all local boards on July 26, 1917, illustrates the nature 
of the rights which the individual registrants have. It reads in part as follows: 
“You are not a court for the adjustment of differences between two persons in 
controversy. You are agents of the Government, engaged in selecting men for 
the Government and there is no controversy. You, acting for the Government, 
are to investigate each case in the interests of the Nation, and never in the 
interests of an individual. There is not one exemption or discharge in the law 
or regulations that is put there for the benefit of any individual. All are there 
for the benefit of the Nation and to the end that ‘the whole Nation may be a 
team in which each man shall play the part for which he is best fitted.’ .. .” 
Seconp Rep. OF THE Provost MARSHAL GENERAb TO THE SEC. OF WAR ON 
THE OPERATIONS OF THE SELECTIVE SERVICE SysTEM TO Dec. 20, 1918, p. 283. 


386 Ex parte Blackington; Jn re Traina; De Genaro v. Johnson, all supra 
note 7, “. . . In general the case is like that of Traina . . . in which it was 
held that the Selective Service Law ... made the decisions of the examin- 
ing board final so far as an application to the court by way of habeas corpus 
is concerned. . . . If a person were admittedly found to be physically dis- 
abled by an examining board of the army, and if the army authorities should 
refuse to discharge him, for purely arbitrary or disciplinary reasons, the courts 
have no authority to take testimony, examine into the man’s physical condition, 
upon a hearing, and discharge him as held without authority of law, even if 
the facts appear as he alleges.” 


37 When the Act of 1940, supra note 2, was being considered by Congress, 
Maj. Gen. Lewis B. Hershey, now Director of Selective Service, told a Con- 
gressional committee: “Class 3 are those who have dependents and for that 
reason taking them for military service would place a burden upon the State 
which they probably better can perform themselves.” HEARINGS BEFORE THE 
CoMMITTEE ON Miuitary Arratrs House oF REPRESENTATIVES ON H. R. 10132, 
76TH ConG., 3p Sess. (1940) p. 116. He also stated that a registrant need 
not claim deferment in order for him to be deferred. The registrant “. . . may 
be classified in Class 2 [occupational deferment] or in Class 3 [dependency 
deferment] whether he claims it or not. We are taking him for the good he 
does the country, and he may want to go, but if they [local boards] wanted 
to leave him behind that is the responsibility of that board... . His claim- 
ing deferment is a thing he has a right to do, but the idea is that a man 
serves where he can best serve the country, and that is not his choice.” Ibid 
at 121. 

This concept is further illustrated by §3(a) of the Act of 1940, providing in 
part as follows: “No person who so volunteers [under the provisions of the 
Act] shall be inducted for training and service so long as he is deferred after 
classification.” War Department Regulations also prohibit the enlisting of any 
person who is in a deferred status. 
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serve in the armed forces must by law be impartial.** Furthermore, 
the administrative remedies would be worthless if they could not be 
enforced. Having decided that it is in the national interest not to 
draft all male persons between the ages of 20 and 45 into the Army, 
the President promulgated regulations to insure a just democratic 
and orderly system of selection with the least possible disruption of 
our social and economic structure. Although these regulations give 
to certain classes of registrants a privilege of being deferred, such 
privilege is only enforceable by the administrative machinery created 
for the purpose. Congress intentionally made the administrative 
remedies exclusive by saying that the determination of the local boards 
should be final, except where an appeal was authorized under such 
rules and regulations as the President should prescribe. 

Inasmuch as there are no constitutional rights involved and as 
Congress did not confer any legally enforceable rights to deferment, 
it is believed that the immigration cases which directly raise the 
question as to the extent of court review where there has been a 
denial of some procedural right to obtain a statutory privilege are 
analogous to the selective service cases and furnish a sound basis 
for an approach to the problem of defining the extent of the court’s 
authority to review the draft board’s classifications. 

It is submitted that the following language, taken from the case 
of Nishimura Ekiu v. United States,*® states the correct rule of law 
to be applied: 


. . . the final determination of those facts may be entrusted 
by Congress to executive officers; and in such a case, as in all 
others, in which a statute gives a discretionary power to an 
officer, to be exercised by him upon his own opinion of certain 
facts, he is made the sole and exclusive judge of the existence 
of those facts, and no other tribunal, unless expressly authorized 
by law to do so, is at liberty to reéxamine or controvert the 
sufficiency of the evidence on which he acted. . . . (Italics 
supplied. ) 


The case of Chin Yow v. United States*® is the original authority 
for the law that has been applied in the selective service cases*? and 
is not contrary. In that case the petitioner, of Chinese extraction, 
was being held for deportation by the immigration officials at the 


88§4 (a), supra note 2. 

39142 U. S. 661, 12 Sup. Ct. 336, 35 L. ed. 893 (1892). For other cases 
see: United States v. Petkos, infra note 45; Tod v. Waldman, infra note 46. 

40208 U. S. 8, 28 Sup. Ct. 201, 52 L. ed. 369 (1908). 

41 Angelus v. Sullivan, supra note 7, is the leading selective service case and 
which most of the other cases followed. The authority relied on by the court 


in that case for its statements concerning habeas corpus was Chin Yow v. United 
States, supra note 40. 
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port of entry. In his petition for habeas corpus to test the legality 
of his restraint, he alleged that he was prevented by the immigration 
officials from obtaining testimony which would have established his 
claim that he was a citizen of the United States and, therefore, not 
subject to detention by immigration officials. This set of facts con- 
fronted the court with two considerations which it found difficult to 
reconcile. On the one side was the law which said the Commission- 
er’s decision shall be final. On the other was the constitutional right 
of a citizen to all the rights of citizenship, including admission to 
the United States. The Supreme Court concluded that the District 
Court should issue the writ because from the allegations in the peti- 
tion it appeared that the petitioner had not been given a hearing. 
Justice Holmes said: 


. . . If one alleging himself to be a citizen is not allowed a 
chance to establish his rights in the mode provided by those 
statutes, although that mode is intended to be exclusive, the 
statutes cannot be taken to require him to be taken back with- 
out more. The decision of the Department is final, but that is 
on the presupposition that the decision was after a hearing in 
good faith, however summary in form. As between the substan- 
tive right of citizens to enter and of persons alleging themselves 
to be citizens to have a chance to prove their allegiance, on the 
one side, and the conclusiveness of the commissioner’s fiat, on 
the other, when one or the other must give way, the latter must 
yield. In such a case something must be done, and it naturally 
falls to be done by the court. . 


It was also stated in this case that the District Court could inquire 
into the merits of the claim of citizenship and decide the ultimate 
question, if the petitioner proved to the satisfaction of the judge that 
a hearing had been denied. Justice Holmes, however, very clearly 
said that the denial of a hearing could not be established by showing 
the commissioner to have been wrong or that he did not accept cer- 
tain sworn statements as true even though no contrary or impeaching 
testimony was adduced. In this connection the following language 
is pertinent : 

. if the petitioner was not denied a fair opportunity to 
produce the evidence that he desired, or a fair though summary 
hearing, the case can proceed no farther. Those facts are the 
foundation of the jurisdiction of the district court, if it has any 
jurisdiction at all. Jt must not be supposed that the mere alle- 
gation of the facts open the merits of the case, whether those 
facts are proved or not. And, by way of caution, we may add 
that jurisdiction would not be established simply by proving that 
the commissioner and the Department of Commerce and Labor 
did not accept certain sworn statements as true, even though no 
contrary or impeaching testimony was adduced, ... 


ok. ARETE 
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We recur in closing, to the caution stated in the beginning 
. .. unless and until it is proved to the satisfaction of the judge 
that a hearing, properly so-called, was denied, the merits of the 
case are not open, and, we may add, the denial of a hearing 
cannot be established by proving that the decision was wrong. 
(Italics supplied. ) 


It should be noted also that the Selective Service Regulations pro- 
vide that the appeal board shall review all the evidence which was 
before the local board plus that which the local board rejected, and 
make a decision de novo as to the proper classification for the regis- 
trant.*2 Under the well-established principle that no judicial relief 
may be had until all administrative remedies have been exhausted, 
the registrant must have exactly followed the procedure prescribed 
by the regulations and have exhausted his administrative remedies 
else the writ of habeas corpus should not be granted.** For example, 
if a registrant seeking court relief has failed to take an appeal to 
the appeal board even though he could prove that he had been denied 
a hearing by the local board, the petition should be dismissed. If he 
has taken an appeal to the appeal board, the conduct of the appeal 
board only is subject to examination by the court in determining 
whether a fair hearing has been given. If the local board should 
deny the hearing it is required to give and arbitrarily places the 
registrant in class I-A, an appeal from this classification to the ap- 
peal board conducted in accordance with the regulations cures the 
action of the local board, however arbitrary the local board might 
have been. The conduct of the local board is immaterial unless such 
conduct deprives a registrant of an appeal to the appeal board. 


It is suggested, therefore, that the denial of a fair hearing must 
be established by independent evidence, and that such evidence must 
relate to the proceedings of the appeal board and not the local board. 
This contemplates something more than examining the evidence upon 
which the appeal board classified the registrant. If the registrant is 
able to prove that the appeal board refused to consider the record, 
bearing in mind, however, that it need not accept sworn and uncon- 


42 Sec. “627.26. . . . (a) The board of appeal shall classify the registrant, 
giving consideration to each class in the order which the local board gives 
consideration thereto when it classifies a registrant.” SELECTIVE SERVICE REGU- 
LATIONS (1942) 

431t was generally established under the Act of 1917, supra note 4, that 
unless the procedure prescribed by the regulations had been followed exactly, 
and until all administrative remedies had been exhausted, no judicial relief could 
be had. Ex parte Blazekovic; Napore v. Rowe; United States ex rel. Barta- 
lini v. Mitchell; Summertime v. Local Board; United States ex rel. Koopo- 
witz v. Finley; Ex parte Kerekes; Ex parte Kusweski; Franke v. Murray; 
Ex parte Tinkoff, all supra note 7; Cf. Ex parte Hutflis;. Ex parte Fuston, 
both supra note 7. 
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tradicted statements as true; or that his file never reached the appeal 
board; or that the board members were bribed or prejudiced, or that 
certain evidence was lost or destroyed, then the court may properly 
conclude that the registrant has not been given a fair hearing and 
that its findings were made arbitrarily. If it appears, however, that 
all the proper evidence offered to the appeal board was accepted and 
considered there is no basis for court action. A court may be of the 
opinion that a given board was wrong but it is precluded by law 
from offering a remedy.** 


II 


Assuming that the registrant has been able to prove to the satis- 
faction of the court that he was denied an appeal to the appeal board 
or a fair hearing before the appeal board, there is persuasive author- 
ity in the immigration cases for holding that the court should not 
release the registrant, but rather should direct the appeal board to 
hear the appeal. 


In United States v. Petkos*® it had been determined by the immi- 
gration officers to exclude Petkos, an alien, from admission to the 
United States as likely to become a public charge and as being afflicted 
with a physical defect which would affect his ability to earn a living. 
On appeal to the Secretary of Commerce and-Labor this determina- 
tion was reviewed, but the decision of the immigration officer was 
sustained and an order of deportation was issued. Petkos filed a 
petition for a writ of habeas corpus on the ground that a certificate 
of the examining surgeon to the effect that he had a physical dis- 
ability which would affect his ability to earn a living, required by the 
Immigration Act, was not before the examining board when it made 
its finding. The District Court issued a writ of habeas corpus, and 
after reviewing all the facts concerning the physical condition of Pet- 
kos and taking testimony as to the nature and probable effect of his 
disease, ordered his release. Upon appeal to the Circuit Court of 
Appeals, the judgment of the District Court was reversed and the 
case remanded to that court for further proceedings. The Circuit 
Court of Appeals said: 


If the District Court was right in trying on its merits the 
question of fact whether or not Petkos was likely to become a 
public charge, we find nothing in the record which will justify 
us in reversing its result. 

But, under the Immigration Act, the question was one which 
ought to have been decided, not by the District Court, but by 


44 Ex parte McDonald, supra note 7. 
45214 Fed. 978 (C. C. A. Ist, 1914), rev’g 212 Fed. 275 (Mass. 1913). 
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the immigration officers after a fair hearing; and, as has repeat- 
edly been held, their decisions upon such a question is not to be 
reviewed by the court on habeas corpus. If, when a question of 
citizenship is involved the District Court may properly undertake 
to determine the alien’s right to enter the country, as in Chin 
Yow v. United States . . ., it does not follow that when, as 
here, citizenship is not claimed and only a question of fact is 
involved, the alien is entitled to have the District Court deter- 
mine, instead of those officers, whether or not he belongs to a 
class excluded by statute. Clearly the District Court ought not 
to assume their duties unless no other course can reasonably be 
taken; and no such situation is created by the mere fact that 
they have once undertaken to act upon a hearing which the court 
could not consider fair. If the court, not having power to reverse 
decisions of the immigration officers, had no power to remand 
the case to them, it did have the power to make its order of 
discharge not final but conditional, and to be effective only in 
case those officers should fail to give the alien the fair hearing 
on lawful evidence required by the Immigration Act within a 
reasonable time. We think this course should have been adopted 
as the one best calculated to secure proper administration of 
the legislative provisions applicable. 


This same doctrine has also found support in the decision of the 
United States Supreme Court in Tod v. Waldman.** In that case 
the Commissioner of Immigration found that certain aliens were not 
entitled to admission to the United States because of lack of educa- 
tion of one, and a physical disability of the other, which might have 
resulted in such aliens becoming public charges. The aliens were 
being held for deportation by immigration authorities. One of the 
allegations in the application for a writ of habeas corpus was that an 
appeal to the Secretary of Labor in accordance with the statute had 
been denied. The District Court granted a writ of habeas corpus, 
found that the appeal had been denied, and, therefore, ordered the 
petitioner released from custody. This decision was affirmed by the 
Circuit Court of Appeals. The Supreme Court, however, reversed 
and modified the decision of the lower courts with instructions to 
remand the petitioners to the custody of the immigration authorities 


46 266 U. S. 113, 45 Sup. Ct. 85, 69 L. ed. 195 (1924). The court distin- 
guished the immigration cases wherein there were allegations of citizenship. 
“Counsel for the Government urge that under three decisions of this court, 
Chin Yow v. United States, 208 U. S. 8, Kwock Jan Fat v. White, 253 U. S. 
454, and Ng Fung Ho v. White, 259 U. S. 276, the question with respect to 
which the petitioners have not been given a fair hearing should now be re- 
manded to the District Court for its decision. Without saying that the circum- 
stances might arise which would justify such a variation in the order from 
that which we now direct, we do not think the course taken in the cases cited 
should guide us here. In those cases the single question was whether the 
petitioner was a citizen of the United States before he sought admission, a 
question of frequent judicial inquiry. .. .” 
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to await the hearing on the appeal before the Secretary of Labor. 
Speaking for the court, Chief Justice Taft said: 


. This denial of an appeal did not give them a right to 
admission to the country. In the due and orderly disposition 
of the writ of habeas corpus, relators should not have been dis- 
charged and their bail released, but the order should have been 
framed so as to secure the benefit of the appeal to the relators, 
to which the court by its decision had held them entitled. To 
discharge them was to take them out of the proper custody of 
the government authorities pending their admission or exclu- 
sion, was to entail upon the government the affirmative and initial 
duty of rearresting them and was improperly discharging the 
security for their response to any lawful order of the immigra- 
tion authorities. ... 

. The court is not as well qualified in such cases to con- 
sider and decide the issues as the immigration authorities. The 
statute intends that such questions shall be considered and deter- 
mined by the immigration authorities. It would seem better to 
remand the relators to the hearing of the appeal, by the Secre- 
tary and his assistants, who have constant practice and are better 
advised in deciding such questions. 


In view of the fundamental philosophy underlying the Selective 
Service Act that the questions of fact on which liability of those other- 
wise within the Act for military service depends, are to be decided 
by the registrant’s own neighbors—persons who are presumed to 
better understand the problems of the community and the individual 
—the procedure adopted by the courts in the above cases is a fortiori 
proper.*? 

Furthermore, what was said by Chief Justice Taft with respect to 
the rearrest necessary after the discharge of an alien from the proper 
custody of Government officials and the impropriety of discharging 
their security for their response to lawful orders of immigration 
authorities, also applies to a selectee who has been inducted into the 
army and is, therefore, under army discipline. If the selectee were 
discharged it would then be the duty of the local board to start the 
classification process anew; and in the meantime the army would 
have lost control. 


47 Of the Act of 1917, it was said by the Joint Army and Navy Selective 
Service Committee who were studying conscription laws for the future: “Re- 
sponsibility was dispersed to units of population so small that officials were 
accessible to the public. The officials were not military men but civilians, well 
known in their communities. A man’ s liability and availability for service was 
decided by his own neighbors. .. . 

“The dominating features of Selective Service were its strictly civilian nature 
and its intimate local administration. The armies were raised by the Nation 
itself, and public realization of this fact was the strongest element in the suc- 
cess of the system.” Joint Army and Navy Selective Service Committee, 
AMERICAN SELECTIVE SERVICE (1939) p. 17. 
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The court could assure to the registrant his privilege of adminis- 
trative appeal by framing the order of release in such manner as to 
become effective either upon failure of the appeal board to grant the 
required hearings or upon a finding by the appeal board (or the 
President if the appeal were permitted )** that the registrant belonged 
in a deferred class. The court, then, would not be substituting its 
judgment on the facts but would be merely enforcing the registrant’s 
right to all that the law gives him. As the Selective Service Regula- 
tions do not allow the registrant or his counsel personally to appear 
before the appeal board nor evidence not offered to the local board 
to be submitted to the appeal board by him, it would be unnecessary 
to release the selectee upon the theory that his presence would in any 
way aid his appeal.*® 

III 


Bearing in mind the nature of the alleged right of which the selectee 
who is wrongfully classified claims to be deprived, the necessity for 
showing independently that the hearing provided for in the Regula- 
tions was denied, and the proper function of the court in the event 
it so finds, the error of the court in the Greenberg case becomes ap- 
parent. The petition for habeas corpus filed by the wife alleged sub- 
stantially the following facts: (1) That the registrant was erroneously 
classified in class I-A by the local board and that the said classification 
was erroneously affirmed by the appeal board; (2) that he was en- 
titled to be classified in class III-A by reason of the fact that his 
wife, the petitioner, was entirely dependent upon him for support at 
the time of classification; (3) that the imprisonment and restraint 
of the registrant is illegal in that he should be entitled to a deferred 
classification, and that the local board acted in an arbitrary and ca- 
pricious manner and contrary to law and its decision was an abuse 
of discretion committed to it by the statute. 


As the gravamen of the complaint is merely that the local board 
erroneously classified the registrant, she failed to make a prima facie 
case and the petition should have been dismissed without any further 


48 The registrant, any person who claims to be a dependent, and the Govern- 
ment Appeal Agent may appeal to the President on the grounds of dependency, 
provided that one appeal board member dissents from the board’s decision or 
the Government Appeal Agent certifies that great and unusual hardship will 
result from induction. SELECTIVE SERVICE REGULATIONS (1942), Part 628. 


49 Sec. “627.24 (b). In reviewing the appeal, no information shall be consid- 
ered which is not contained in the record received from the local board and 
the decision of the board of appeal shall be based solely thereon.” 

Sec. “627.12. . . . The person appealing may attach to his notice of appeal 
or to the Selective Service Questionnaire (Form 40) a statement specifying 
the respects in which he believes the local board erred, may direct attention to 
any —— in the registrant’s file which he believes the local board has 
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inquiry.°° Whether his wife was dependent in fact upon him for 
support in a reasonable manner was a question of the fact to be 
decided by the local board, subject to appeal to the appeal board. 
Clearly the court was asked to reclassify the registrant—a function 
which it had no power to perform. If the court did not like the deci- 
sion of the local board and would probably have found differently 
had it been an appeal board, it nevertheless, cannot assume the duties 
of an appeal board merely by calling the local board’s action “arbi- 
trary and capricious.” And however desirable it may be to allow 
appeals from appeal boards to the courts, the law does not provide 
therefor. The individuals afforded the privileges of being relieved 
from liability for service, exempted or deferred, have those privileges 
subject to whatever means is provided by the statute for the deter- 
mination of the facts which bring them within any such class. Since 
there was not even an allegation that the legal right to a fair hearing 
was prejudiced in any way, the writ was improvidently granted. 


IV 


Another point deserving mention in the light of the fourth Morgan 
case®! is the propriety of calling the chairmen of the draft boards to 
explain their decisions. In the opinion in the Greenberg case it was 
stated : . 


. . [The] chairman of the local board sought to justify the 
Board’s determination on the ground that the petitioner would 
suffer no hardship. This was based upon two grounds: First, 
Greenberg had a one-third interest in New Hub Cleaners, Inc., 
and his income would continue therefrom irrespective of induc- 
tion; secondly, the petitioner had been living with her family 
until her recent marriage, and could return. 


[The] chairman of the appeal board sought to _justify 
his vote for an affirmance of the local board as follows: “I base 
my answer on the following—that he was not drafted while he 
was married; he was drafted while he was single” .. . “Mrs. 
Greenberg did not work for a year and a half prior to her mar- 
riage and did not intend to work after that either, and, there- 
fore, we thought we were not creating a hardship on Mrs. Green- 
berg.” 


failed to consider or give sufficient weight, and may set out in full any informa- 
tion which was offered to the local board and which the local board failed or 
"i00) to include in the registrant’s file.” SeELEcTIVE SERVICE REGULATIONS 

50 United States v. Sing Tuck, 194 U. S. 161, 170, 24 Sup. Ct. 621, 48 L. ed. 
917 (1904). “A petition for habeas corpus ought not to be entertained, unless 
the court is satisfied that the petitioner can make out at least a prima facie 
case.” 


51 United States v. Morgan, 313 U. S. 409, 61 Sup. Ct. 999, 85 L. ed. 298 
(1941). Noted (1942) 10 Geo. Wasu. L. Rev. 369. 
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As was held in the Morgan case with reference to compelling the 
Secretary of Agriculture to explain his decision in setting rates to be 
charged by market agencies in certain stockyards, an administrative 
officer exercising quasi-judicial functions is clothed with the same 
immunity from testifying as to the mental processes by which he 
reached his conclusion as is a judge or juror. Since the selective 
service boards are acting in a quasi-judicial capacity in deciding the 
questions of deferment, it was improper to call the board chairmen 
to testify as to why they concluded Greenberg was not entitled to a 
III-A classification. So long as an opportunity to present evidence 
was given to those entitled to present it under the Regulations, the 
appraisal of the evidence with respect to its weight and sufficiency 
was for the boards and not for the courts. 


CONCLUSION 


A reéxamination of the principles involved in selective service de- 
ferment cases leads to the conclusion that exemption and deferment 
from military service are acts of statutory or Presidential discretion- 
ary grace, not constitutional rights; and that the privilege of defer- 
ment is conditioned by the statute upon findings of fact by local and 
appeal boards established pursuant to the Act and Regulations. When 
the fact is found by those charged with the duty by law, after what- 


ever hearing is required by the Regulations, the registrant is legally 
entitled to no more—whether the fact be right or wrong in the opinion 
of the court. If the fact is found before or without the hearing 
required, then the proper function of court is not to determine the 
fact itself but to see that it is decided in accordance with the pro- 
cedure established, and by those having the responsibility to decide 
it under the law. 


Notwithstanding the fear of some that unless the courts assert 
jurisdiction to review decisions of draft boards for error, the funda- 
mental rights of the citizen for which he is willing to sacrifice his 
liberty may be jeopardized,** it is believed that court interference in 
the Selective Service process is the surest way to have those rights 
restricted. As the demand for manpower increases and the questions 
of deferment necessarily become closer, there will, no doubt, be rela- 
tively more attempts to have the courts review the boards’ decisions, 
especially if the Greenberg case stands as a precedent. If it should 
be found that efficient mobilization of available manpower precludes 
the granting of the numerous administrative remedies for review and 


52 See Note (1941) 36 Int. L. Rev. 310, 352. 
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correction which the aggrieved registrant now has,** and the wide 
discretion given to the boards to consider each case on its individual 
circumstances, the only alternative would be Congressional or Presi- 
dential changes in the Act or Regulations limiting or curtailing the 
administrative remedies, and defining in detail the requirements for 
a deferred classification.™ J. Ropert BuLtock. 


53 In addition to the registrant’s privilege of appeal to the appeal board in 
any case where he is classified in I-A by his local board (except where the 
basis of the appeal is a physical or mental determination of the examining 
physician), and his further appeal to the President if the grounds of the appeal 
are dependency, note 45, supra, the State and National Directors of Selective 
Service may appeal to the appeal board from any determination of a local board, 
or to the President from any determination of an appeal board at any time. 
The Government Appeal Agent may at any time before an order to report for 
induction is mailed take an appeal to the appeal board on behalf of the Gov- 
ernment or the registrant. The power of the Directors and the Government 
Appeal Agent have been frequently exercised for the benefit of registrants. 


No classification is permanent. On the basis of evidence not considered at 
the time of the original classification and which, if true, would entitle him to 
a deferred classification, a registrant at any time before he receives his order 
to report for induction may request that his classification be reopened. If the 
classification is reopened and considered anew, whether or not he is continued 
in the same class, the registrant has the same privileges of appeal as though it 
were an original classification. And as a further protection against an abuse 
of power and to facilitate uniformity, the local board is required to reopen and 
consider anew the registrant’s classification at any time before his induction 
upon the written request of the State or National Director of Selective Service 
without regard to whether all the evidence had been previously considered by 
the board. SeectiveE Service RecuLations (1942), Parts 626, 627, 628. 


Finally, if the registrant is erroneously inducted, Army Regulations now 
provide for an investigation by the local board of his claim, and if it is deter- 
mined after investigation and recommendation by the Director of Selective 
Service that the rights of such selectee have been prejudiced in the proceedings 
leading up to induction, the Army will grant him an honorable discharge. War 
Dep. CrrcuLar No. 270, Dec. 27, 1941. 


54 After the Greenberg case was decided, the Selective Service Regulations 
were amended to provide as follows: Sec. “622.31. . . . No registrant shall 
be deferred by placing him in Class III-A (1) if he acquired such status on 
or after September 16, 1940, and before December 8, 1941, unless he is able to 
convince the local board, . . . when classifying him, that such status was not 
voluntarily acquired at a time when his selection was imminent or for the 
primary purpose of providing him with a basis for Class III-A deferment: 
or (2) if he acquired such status on or after December 8, 1941, unless he is 
able to present information which convinces the local board . . . when clas- 
sifying him, that such status was acquired under circumstances which were 
beyond his control.” (Italics supplied.) 

Under this regulation the petitioner in the Greenberg case could not be con- 
sidered as a dependent since the marriage had occurred after the registrant 
had been placed in Class I-A and, therefore, his selection was imminent at 
the time the wife was acquired. 

Notwithstanding the statement of the court in the instant case to the effect 
that Congress did not intend a disruption of domestic life nor a moratorium 
on marriages, the effect of this amendment is to disregard all dependents volun- 
tarily acquired when induction was imminent, whether or not there is any 
element of intention to evade military service. 
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Are LATIN AMERICAN STUDENTS SUBJECT TO THE DRAFT? 


The problem presented by the above title is causing grave concern 
and anxiety among several hundred Latin American students in the 
United States and their parents abroad who are now confused and 
befuddled by the conflicting interpretations placed upon the National 
Selective Training and Service Act, and certain administrative regu- 
lations promulgated pursuant to the authority therein granted.1 The 
matter, while involving only two or three thousand men, is yet of 
prime importance lest the liberty of this minority be jeopardized in 
violation of international usage to complicate foreign relations and to 
threaten the Good Neighbor Policy and Hemisphere solidarity. 

The Selective Training and Service Act of 1940 as amended pro- 
vides in Section 2:? 


Except as otherwise provided in this act it shall be the duty 
of every male citizen and of every other male person residing 


[Eprror’s note: After this editorial was set in type a press release was issued 
April 17, 1942, by National Selective Service Headquarters in Washington which 
serves to clarify the situation discussed. Portions of this statement follow: 
“Release No. 266 (S. S. File: Vol. VII). 

“Emphasizing that Selective Service has no desire or intention to enforce liabil- 
ity for military service upon any nondeclarant alien who is not a resident of the 
United States, National Selective Service Headquarters today declared that re- 
ports that alien students and others who are temporarily in this country are 
subject to service are ‘absolutely without foundation.’ 

“This declaration by National Headquarters directly applies to several 
thousand youths who have come to this country for the sole purpose of studying, 
it was said. These students, it was pointed out, in the great majority, are 
citizens of the other American Republics who, in many cases, have been especially 
encouraged to attend educational institutions in the United States, either with 
direct assistance from their Governments, through grants from this Government, 
or with help from private sources. 

“While discussing the liability of alien students and others who are in this 
country in a nonresident status and who have not declared their intention to 
become citizens, National Headquarters pointed out that such aliens are not 
even required to register provided their nonresident status is duly determined by 
the local Selective Service Boards. Under regulations issued by the Selective 
Service Systems, aliens who consider themselves to be in this country in a non- 
resident status, however, must arrange for a determination of their status by the 
Selective Service local board in the community where they are temporarily 
residing. 

“ . . the governing factor in the issuance of such certificates of nonresidence 
will be the demonstration that the applicant has not intended to establish a 
residence in the United States but has intended to leave at the expiration of a 
temporary stay or, in the case of students, upon the completion of a given course 
of study. 

1 The writer has been advised that a Latin American Consul in Los Angeles 
recently notified students there to leave the United States before May 16th or 
be prepared to serve in the United States Army if and when called. Latin 
American students in a Texas University also have received similar warning, 
and the son of a former president of a Latin American republic studying at a 
well-known American university made a special trip to Washington for con- 
sultation with embassy officials as to his status under the draft. 

254 Stat. 885 (1940), 50 U. S. C. § 301 et seg. (1940), amended by Act of 
Dec. 20, 1941. 
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in the United States . . . to present himself for and submit to 
registration. (Italics supplied.) 


The problem revolves around the interpretation of the word residing: 
Residing is a term used with many shades of meaning from mere 
temporary presence to the most permanent abode* and when used in 
a statute it must be given a meaning by the application of the ordi- 
nary rules for the interpretation of written language.* The use of 
the word “residing” in Section 2 is ambiguous and its meaning there 
is uncertain. The use of the same word in section 5(a) referring to 
ambassadors and consuls as residing in the United States seems to 
exclude the possible use of that word as a synonym for domiciled. 
This was the opinion of the Attorney General: ° 


. section 2 requires every alien . . . (within the age limits) 
who lives or has a place of abode in the United States tempo- 
rarily or otherwise or for whatever purpose, to present himself 
for and submit to registration unless such alien falls within one 
of the specified classes exempt from such registration by sec- 


tion 5(a).® 
The use of the clause in section 5(a), and persons in other cate- 
gories to be specified by the President, indicates a congressional in- 
tention to allow administrative discretion in the drafting of aliens. 
Thus, although the Act specifies that even non-domiciled aliens are 


liable for training and service, it yet allows their exemption at the 
discretion of the executive. Such exemption will avoid conflict with 
the principles discussed below. 

To determine whether Latin American students are liable for train- 
ing and service it therefore becomes necessary to examine the admin- 
istrative regulations. An amendment to the Selective Service 


3 Goopricu, Conriict oF LAws (1938) 29. 

4 RESTATEMENT, ConFLict of Laws §9 (e). 

5 39 Op. Atty. Gen. 504 (1940). The opinion was rendered upon a request 
from the Secretary of War, who desired to know whether the term “male alien 
residing in the United States” included the following classes of aliens: Tem- 
porary alien visitors for business or pleasure; transient aliens, bona fide alien 
seamen entering the United States temporarily in pursuit of their calling as 
seamen; treaty aliens; alien university students; and aliens on immigration 
status which limits their sojourn in the United States to a specified future date, 
or to the happening of a specific contingency, and during which period such 
persons are under the supervision of the immigration authorities; also aliens 
who have been admitted into the United States as officials of a foreign govern- 
ment; and aliens who are in the United States and who have diplomatic status 
and immunity under the definition of the State Department.” (Italics supplied.) 

® Section 5 (a): . diplomatic representatives, technical attaches of foreign 
embassies and legations, consuls general, consuls, vice consuls, and consular 
agents of foreign countries, and any person in other categories to be specified 
by the President, residing in the United States, who are not citizens of the 
United States and who have not declared their intention to become citizens of the 
United States, shall not be required to register under section 2 and shall be re- 
lieved from liability for training and service under section 3 (b). 
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Regulations effective March 16, 1942, requires every alien (except 
those exempt from registration by the Act), to make application to 
the local draft board for a determination of his residence status.’ 
This amendment must be read in the light of the following regula- 
tion issued on February 7th.® 


611.12. When a non-declarant alien is residing in the United 
States. Every male alien who is now in or hereafter enters the 
United States who has not declared his intention to become a 
citizen of the United States, unless he is one of the categories 
specifically excepted by the provision of 611.13, is “a male per- 
son residing in the United States” within the meaning of section 
2 and section 3 of the Selective Training and Service Act of 
1940, as amended. 

611.13. When a non-declarant alien is not residing in the 
United States. 

(a) A male alien who is now in or hereafter enters the United 
States who has not declared his intention to become a citizen of 
the United States is not a male person residing in the United 
States within the meaning of Section 2 or Section 3 of the 
Selective Training and Service Act of 1940 as amended: 


(1) If he is a diplomatic representative, a technical attache 
of a foreign embassy, a legation, a consul general, a consul, 
a vice consul, or a consular agent of a foreign country, or 

(2) If he is an employee of a foreign embassy, legation, or 
consulate and a national of the country employing him who 
has been notified to the Department of State; or 

(3) If he is an official or an employee of a foreign govern- 
ment, and a national of the country employing him, who has 
been notified to the Department of State, provided that at the 
time he is notified to the Department of State a proper repre- 
sentative of his government advises and the Department of 
State agrees, that he is in fact not residing in the United 
States; or 

(4) If he is a dependent male child of any person described 
in subparagraphs (1), (2), or (3) of this paragraph; or 

(5) If he is a member and in the active service of the armed 
forces of a cobelligerent or a neutral country; or 

(6) If he has entered or hereafter enters the United States 
in a manner prescribed by its laws and does not remain after 
May 16, 1942, or for more than 3 months following the date 
of his entry whichever is the later. 


(b) When a male alien who has not declared his intention to 
become a citizen of the United States has entered or hereafter 
enters the United States in a manner prescribed by its laws and 
remains in the United States after May 16, 1942, or for more 
than 3 months following the date of his entry, whichever is the 
later, he is “a male person residing in the United States” within 


77 Fed. Reg. 2084 (1942). 
87 Fed. Reg. 855 (1942). 
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the meaning of section 2 and section 3 of the Selective Training’ 
and Service Act of 1940, as amended, unless he has filed an 
Aliens Application for Determination of Residence (Form 302) 
in the manner provided in § 611.21 and such application is either 
(1) pending or (2) has resulted in a determination that he is 
not “a male person residing in the United States... .” 


The local boards in considering the alien’s application for a deter- 
mination of residence will base their decisions on the above section 
of the regulations which can be interpreted in either of two ways. 
(1) That paragraph (b) of § 611.13 gives the local board power to 
place its own interpretation upon the word residing. (2) That the 
local board can only declare those non-resident who fall within the 
categories of the subsections of paragraph (a). Either interpretation 
is open to criticism. If the first interpretation is adopted, the word 
resident will soon be given as many interpretations as there are local 
draft boards. It is possible that two foreign students coming from 
the same country, at the same time, to the same university, with the 
same intention to return home upon the completion of their studies, 
will be given a different residence status, merely because their appli- 
cations for determination were filed with different boards. In this 
matter involving the delicate problems of foreign relations it would 
seem unwise to allow the local draft boards.composed for the most 
part of men untrained in the niceties of legal distinctions, to exercise 
independent discretion as to residence status, without having been 
first instructed as to the limits beyond which they might not go. 

If the second interpretation is adopted every male alien student 
will be declared ‘“‘a person residing in the United States,” and liable 
for training and service. In either case some of the 2,000 Latin 
American students now temporarily within the United States at the 
invitation of Schools and Universities seeking acquaintance with our 
culture in furtherance of a Good Neighbor policy dedicated to the 
promotion of friendly Inter-American relations will be compelled to 
submit to the chance and lot of a conscriptive system for compulsory 
military service in an army mobilizing for action on a foreign soil.® 

For more than a century and a quarter the United States in its 
relations with foreign governments has insisted that no American 
citizen temporarily within a foreign country be compelled to serve in 
the armed forces of that country against his will. This policy was 
born in the rumblings that preceded the War of 1812; witness the 
be relieved from liability for training and service under this act if, prior to his 
induction into the land or naval forces, he has made application to be relieved 
from such liability . . . but any person who makes such application shall there- 


~~ ¥ debarred from becoming a citizen of the United States.” (Italics sup- 
plied. 
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strong language used by Madison in a letter to Monroe, then Minis- 
ter to England: *° 


Citizens or subjects of one country residing in another though 
bound by their temporary allegiance to many common duties, 
can never be rightfully forced into military service, particularly 
external service, nor be restrained from leaving their residence 
when they please. The law of nations protects them against both, 
and the violation of this law by the avowed impressment of 
American citizens residing in Great Britain may be pressed with 
greater force on the British Government. 

The situation was reversed in 1861 when, during the American Civil 
War, the British government declared that if enforced enlistments 
of British subjects for the war were persisted in, the British govern- 
ment would be obliged to consort with other neutral powers for the 
protection of their respective subjects. This threat, however, was 
never carried into execution for at no time during the war was the 
discharge of any British subject enlisted against his will refused on 
proper presentation."* 

The conscription law of the Confederate States embraced all white 
men who were “residents of the Confederate States.” The President 
was charged with the duty of enrolling those liable to military service 
“in accordance with the rules and regulations to be prescribed by 
him.” One of the rules prescribed and published was “foreigners 
not domiciled in the Confederate States are not liable to enrollment.” *? 

Secretary of State Steward expressed his opinion as to the law in 
an official letter to Governor Morton of Indiana dated September 5, 
1862 :1* 

There is no principle more distinctly and clearly settled in the 
law of nations than the rule that resident aliens not naturalized 


are not liable to perform military service. We have uniformly 
insisted upon it in our intercourse with foreign nations. 


In 1874 Secretary of State Fish wrote the Minister to Central 
America a letter as follows: 


Few of our treaties contain an express exemption of the citi- 
zens of one party from the military service to another, and as 
you remark no such stipulation is embodied in the treaty with 
Guatemala. We did not claim the right to impress aliens into 
our forces during the late civil war, but it is understood that in 
one instance at least, in the case of a siege, we sought to justify 


10 Mr. Madison to Mr. Monroe, Min. to Eng. Jan. 5, 1804. Am. State Papers, 
For. Rel. III, 81, 87. 

112 Hauiecks Int. Law (Bakers ed.) 6. 

12 In re Blumer, 27 Texas 734 (1865). 

1358 MS. Dom. Let. 169. 

14 Mr. Fish, Sec. of State, to Mr. Williamson, Min. to Cent. Am. No. 98, 
July 24, 1874. MS. Inst. Costa Rica, XVII, 191. 
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such an impressment. Under these circumstances, if Mr. Mar- 
daunt should be called into the military service of Guatemala, at 
least for any other purpose than to defend a town of which he 
may be a resident during a siege, you are authorized to demand 
his discharge. 


And Secretary of State Bayard to Mr. Bell, Minister to the Nether- 
lands in 1888: ** 


It is well settled in International Law that foreigners tem- 
porarily residing in a country can not be compelled to enter into 
permanent military service. It is true that in times of social 
disturbance or of invasion their services in the police or home 
guards may be exacted, and that they may be required to take 
up arms to help in the defense of their place of residence against 
the invasion of savages, pirates, etc., as a means of warding off 
some great public calamity by which all would suffer indiscrim- 
inately. The test in each case as to whether a foreigner can be 
enrolled against his will is that of necessity. 


During the Spanish-American War, aliens were not allowed to 
enlist as private soldiers ;** and the following indicates the feeling 
of the State Department during the Boer War:'? 


The Department understands that General Joubert’s order 
prohibiting the drafting or enrollment of aliens in the Boer forces 
has been rigidly observed and that no question has arisen as to 
the impressment of any American citizen, at least no complaint 
of that character. 


During the World War the duty to perform military service was 
not imposed even on aliens who were domiciled in the United States 
if they had not declared their intention to become citizens.** Be- 
tween July, 1917, and October, 1918, more than a million persons 
were given exempt classifications because of their alienage.’® 

The Convention on the Status of Aliens adopted at Havana, Feb- 
ruary 20, 1928, contained the following provision.”° 


Article 3: Foreigners may not be obliged to perform military 
service; but those foreigners who are domiciled, unless they 
prefer to leave the country, may be compelled, under the same 
conditions as nationals, to perform police, fire-protection, or 
militia duty for the protection of the place of their domicile 
against natural catastrophies not resulting from war. 


15 No. 113, Feb. 3, 1888, For. Rel. (1888) II, 1324. 

16 Circular, Mr. Day, Sec. of State, to Diplomatic officers of the United States, 
May 12, 1898, For. Rel. 1174. 

17 Mr. Adee, Sec. of State, to Mr. Stowe, Nov. 18, 1899. 170 MS. Inst. 
Consuls 45. 

1810 U.S. C. §1 (1940). 

19 Second Report of the Provost Marshal General, Dec. 20, 1918, p. 168. 

204 Hupson, Int. LecisLation 1928-29, 2378. 





WAR LAW NOTES 851 


The delegation from the United States signed the convention but 
made express reservation as to Article 3. The reasons for the reser- 
vation are not available, but in view of the strong public opinion in 
the United States favoring world disarmament at that time, it is 
doubtful that the delegation entertained any militaristic attitude.” 

Even if the reservation were based upon an insistence in a right 
to require military service of some foreigners, it still could not be 
considered a refutation of the long established policy set out above, 
since Article 3 excluded from military service even domiciled aliens. 

In the light of the foregoing, conscription of alien students is with- 
out logical or legal support and would result in offending our sensi- 
tive neighboring sister republics. Certainly such an effect was not 
contemplated by the Congress nor the Selective Service Adminis- 
tration. The ambiguous language of the Act and the regulations, 
however, give just cause for worry and anxiety to Latin American 
students and their parents, causing some to depart in haste and there- 
by instilling fear and alarm among those who remain in this country. 

The problem calls for decisive and immediate action—before May 
16th—by the Selective Service Administration in the form of an 
amendment to the regulations, duly communicated to Latin American 
Embassies, Legations, and Consulates, providing that bona fide alien 
students are nonresidents within the meaning of sections 2 and 3 of 


the Selective Training and Service Act, as amended.”* 
James D. GRAHAM, JR. 


THE MECHANICS OF ALIEN ENEMY CONTROL 


Authority for the control of aliens in the United States may be 
found in the immigration laws, the war powers legislation and inter- 
national legislation (treaties). It is not the purpose here to discuss 
alien control in times of peace, but it should be observed in passing 


21 A delegate who attended the conference when interviewed by the writer 
expressed his opinion that the United States delegation made reservations to 
Article III, because the United States did not have a system for military con- 
scription for its own nationals much less to say of foreigners, and they did not 
wish to take any action upon a matter that might be misconstrued at home by 
pacifist public opinion. 

22 The fear is held by some, that through such regulation, the United States 
might become a haven for draft evading nationals of allied belligerent countries. 
The possibility of such abuse can be properly corrected by executive agreement 
among the allied countries whereby each will be allowed to draft the nationals 
of the others, giving the foreigner in each case the option of returning for serv- 
ice in the forces of his native country. This will avoid possible complications 
with Argentina and Chile, which are still maintaining diplomatic relations with 
the axis powers, and will respect the rights of the nationals of ten other non- 
belligerent Latin American republics. 
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that in the months immediately prior to the formal declaration of 
war by this country some of the aspects of wartime control were 
apparent. Approximately two thousand aliens were removed from 
ships and placed in the detention centers of Fort Lincoln, Fort Mis- 
soula and Fort Stanton. The authority for this action was the exist- 
ing peace-time immigration laws. Under that authority the aliens 
could be detained only pending deportation. They could not be 
interned in the sense and in the manner provided by the war powers 
legislation. Deportation, however, being in most instances impossible 
due to the widespread conflict of arms in and surrounding the lands 
of their allegiance, they were retained in a custody which came to 
resemble internment. Some few of these aliens, having wives who 
were citizens of the United States, were released. In no instance, 
however, was a writ of habeas corpus ever sued out. 

With the declaration of war by the United States upon Japan, 
Germany and Italy the entire problem of alien control, including the 
questionable authority for holding those aliens in custody, was altered 
by the automatic entrance of the plenary war powers enactments 
respecting enemy aliens. At an early date in the history of this 
nation power to exercise extensive control over aliens from a hostile 
country during a state of war was given by Congress to the Presi- 
dent.1_ That power, with minor revisions, h4s remained to the pres- 
ent day.” It has been invoked in every war in which the nation has 
been engaged. It is known as the Alien Enemy Act and provides, 
in effect, that whenever this country is at war all citizens of the 
hostile governments over fourteen years of age who are in the terri- 
tory of the United States “shall be liable to be apprehended, re- 
strained, secured and removed as alien enemies.” * The President 
is empowered “to direct the conduct to be observed . . . toward 
aliens who become so liable; the manner and degree of the restraint 
to which they shall be subject* and in what cases, and upon what 
security their residence shall be permitted; . . . and to establish any 
other regulations which are found necessary in the premises and for 


11 Stat. 577 (1798). 

2Rev. Stat. (1874) § 4067, amended by 40 Stat. 531 (1918), 50 U. S. C. 
§21 (1940). 

3 For judicial definition of alien enemy under the Act, see: Breuer v. Beery, 
194 Iowa 243, 189 N. W. 717 (1922); Ex parte Gilroy, 257 Fed. 110 (S. D. 
N. Y. 1919); Techt v. Hughes, 229 N. Y. 222, 128 N. E. 185 (1920), aff’g 
177 N. Y. S. 420, 188 App. Div. 743 (N. Y. 1919) which aff'd 176 N. Y. S. 
356, 106 Misc. Rep. 524 (1919), cert. den. 254 U. S. 643, 41 Sup. Ct. 14, 65 
L. ed. 454 (1920); Ex parte Graber, 247 Fed. 882 (N. D. Ala. 1918); Minotto 
v. Bradley, 252 Fed. 600 (N. D. Ill. 1918); Lutz v. Van Heynigen Brokerage 
Co., 202 Ala. 234, 80 So. 72 (1918); State v. Covell, 103 Kan. 754, 175 Pac. 
989 (1918). 

4 The order need not be an act of the President’s own under his seal. Lock- 
ington v. Smith, 15 Fed. Cas. No. 8,448, at 758 (C. C. Pa. 1817). 
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the public safety.” Moreover, by a more recent Act of Congress,® 
naturalization of an alien who is a citizen of a country with which 
the United States is at war was discontinued for ninety days. After 
that period had elapsed only those enemy aliens could be naturalized 
whose declaration of intention had been on file for two years, or 
whose petition for naturalization was pending at the beginning of the 
state of war, or who were entitled to become citizens without making 
a declaration of intention, as, for example, the spouse of a United 
States citizen, or, lastly, anyone whom the President in his discretion 
might exempt from the classification of alien enemy. 

In the first reported case® arising under the Alien Enemy Act, an 
alien enemy had refused to comply with the executive order of Feb- 
ruary 23, 1813, requiring alien enemies who were within forty miles 
of tidewater to retire to such places beyond that tidewater as should 
be designated by marshals. He was arrested and on a petition for 
habeas corpus attempted to test the legality of his imprisonment. 
Chief Justice Tilghman said of the Act: “It is a provision for the 
public safety, which may require that an alien should not be removed, 
but kept in the country under proper restraints. . . . It is never to be 
forgotten that the main object of the law is to provide for the safety 
of the country from enemies who are suffered within it. In order to 
effect this safety, it might be necessary to act on sudden emergencies. 

. The President, being best acquainted with the danger to be 
apprehended, is best able to judge of the emergency which might 
render such measures necessary. Accordingly we find that the power 
vested in him is expressed in the most comprehensive terms.” And 
in the same case Judge Yeates said: “When the vessel of the Com- 
monwealth is in danger, partial evils must be submitted to, in order 
to guard against a general wreck.” There are numerous other cases 
which clearly establish that the Act is not invalid as depriving such 
persons of liberty without due process of law.’ 

Under the Alien Enemy Act and the proclamations® of the Pres- 
ident issued pursuant to the authority contained in it, a thorough and 
efficient administrative control of alien enemies has been set up and is 
being maintained. There are six steps in the administrative process. 
They involve a fluid interplay of several governmental units. 


554 Stat. 1150 (1940), 8 U. S. C. §726 (1940). 

6 Lockington’s Case, Brightly N. P. (Pa. 1813) 269. 

7 De Lacey v. United States, 249 Fed. 625 (C. C. A. 9th, 1918); Brown v. 
United States, 8 Cranch. 110, 121, 3 L. ed. 504 (U. S. 1814); Turner v. Wil- 
liams, 194 U. S. 279, 24 Sup. Ct. 719, 48 L. ed. 979; In re Fries, 9 Fed. Cas. 
No. 5,126, at 826 (C. C. Pa. 1799), Minotto v. Bradley, supra note 3. 

8 Proclamations No. 2525 (Dec. 7, 1941), No. 2526 (Dec. 8, 1941), No. 2527 
(Dec. 8, 1941), and No. 2537 (Jan. 14, 1942). For similar proclamations by 
President Wilson in 1917 and 1918, see: 40 Stat. 1651, 1716, 1730, 1772. 
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The first step is the apprehension of the enemy alien by the Fed- 
eral Bureau of Investigation. Many of the normal difficulties in- 
volved in such an apprehension have been lessened considerably by 
the facts that over five million aliens have been registered under the 
Alien Registration Act,* and that all Axis aliens have been photo- 
graphed. The power to apprehend aliens in this fashion is supported 
by judicial decision. It has been held that an enemy alien may be 
taken in custody by virtue of Presidential warrant without the filing 
of any complaint to some court or judge, and that the warrant need 
not disclose the grounds for the apprehension.’® Moreover, the 
President’s action in ordering summary arrest and detention, under 
the Alien Enemy Act, is conclusive and not subject to judicial review 
on habeas corpus.‘ In answering the contention that judicial au- 
thority must be resorted to in order to enforce the regulations estab- 
lished by the President under the Act it was said in one case’? that: 
“Such a construction would be at variance with the spirit as well as 
with the letter of the law.” On the other hand, it has been held that, 
although the authority of the President under the Act to promulgate 
regulations by proclamation or public act is plenary and not review- 
able; nevertheless, where no hearing is provided for after the arrest 
of the person alleged to be an alien enemy, the question whether he 
is such may be reviewed on habeas corpus.**~ In such case the person 
held has the burden of showing that he is not a “native, citizen, 
denizen, or subject” of the hostile nation or government.’ 

The second step is temporary detention.’® The facilities of the 
Immigration and Naturalization Service are used for this because 
at the present time it is the only unit equipped to handle detention 
matters. It has several detention centers located throughout the 
country as well as personnel and equipment at numerous points of 
entry. 

The third and most interesting step is the hearing of the alien’s 
cause by the Civilian Hearing Board. The Board is empowered to 
hear the case of each enemy alien and to recommend to the Attorney 
General of the United States whether in the opinion of the Board 
the alien should be (1) released on parole, (2) released uncondi- 


954 Stat. 673 (1940), 8 U. S. C. § 451 (1940), amended by Public Law 268, 
Seventy-seventh Congress, approved October 13, 1941. 

10 Minotto v. Bradley, supra note 3. 

11 Ex parte Graber, supra note 3. 

12 Lockington v. Smith, _— ws 4. 

18 Ex parte Gilroy, supra no 

14 y parte Risse, 257 Fed. 102° (S. D. N. Y. 1919); Ex parte Gilroy, supra 
note 

15 The President may direct the restraint or confinement of alien enemies 
although it be not for the purpose of removing them from the United States. 
Lockington v. Smith, supra note 4. 
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tionally, or (3) interned. There is one such Board in each judicial 
district in the United States. Each Board consists of three members 
appointed by the Attorney General, all citizens of the United States 
and residents of the district in which they function. One member is 
an attorney, the other two are civilians prominent in the community. 
An oath is administered to the members of the Board by the official 
who customarily administers oaths within that district. Frequently, 
more than the quorum of three are chosen so that a panel will be at 
hand from which to select alternates in order that the Board may 
function at all times. In some of the larger judicial districts more 
than one Board has been set up. The United States Attorney pre- 
sents each case to the Board. In some instances the United States 
Attorney acts as prosecutor and interrogates the alien before the 
Board, and, in others, the Board itself, with the record of the United 
States Attorney before it, interrogates the alien in which case the 
Attorney does not act as prosecutor. A representative of the Immi- 
gration and Naturalization Service and special agents of the Federal 
Bureau of Investigation assist the United States Attorney before 
the Board with respect to matters relating to their respective offices. 
The hearing given the alien is not a matter of right. He is permitted, 
however, to present any fact or facts in his own behalf, and he may 
bring any relative, friend, or other adviser with him to the hearing, 
but such adviser may not object to questions or make any argument 
or otherwise act as attorney before the Board although he may pre- 
sent evidence after he has been sworn in. Written notice of the 
hearing is given by the United States Attorney to the alien sufficiently 
in advance to permit him to obtain anyone he wishes to accompany 
him or affidavits or testimony in his support. The Board may con- 
sider evidence or reports presented by the United States Attorney 
before the alien is brought before it. If the Board desires to ques- 
tion the alien care is taken to observe the public policy against re- 
vealing confidential information or confidential sources of informa- 
tion. The Board may determine in its discretion how many wit- 
nesses should be heard. If oral testimony is given, the alien or the 
witness is sworn in by a member of the Board. The Board hears 
the aliens in the order of their apprehension, provided, however, a 
preference is allowed in the case of exceptional hardship or other 
exceptional circumstances. The determination as to the existence of 
hardship rests with the Board. In order to give the alien enemy a 
hearing by a Board of citizens from his own community, the general 
policy is to have the case heard by the Board appointed for the dis- 
trict of his residence or the district in which he is temporarily de- 
tained. Sometimes the Civilian Hearing Board of his residence is 
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transported to the place of temporary detention. This is done when 
there is no Immigration and Naturalization Service personnel who 
can accompany the enemy alien to the place of his residence. Since 
there is no judicial requirement that this be done, however, the Boards 
sometimes hear the case where it is most expeditious and economical 
to do so, and, if no objection is made by the alien, the two United 
States Attorneys involved are instructed to arrange the most efficient 
way of handling the matter. The recommendation of the Board is 
made exclusively upon the basis of the reports of the Federal Bureau 
of Investigation or other governmental investigative agency and addi- 
tional information developed at the hearing or contained in the Alien 
Enemy Questionnaire. The United States Attorney acts as the Board’s 
administrative officer and transmits all reports of the Board to the 
Department of Justice. No complete stenographic record of the 
hearing is made. A mere summary is regarded as adequate. 

The fourth step is the actual recommendation by the Civilian Hear- 
ing Board. It is sent to the reviewing staff in Washington, D. C., 
which writes up the order and forwards it to the Attorney General. 

The fifth step is the disposition of the order by the Attorney Gen- 
eral. He may sign it as written or he may modify it in any particular. 
He is required to review each recommendation of the Civilian Hear- 
ing Boards before entering the final order. “It is necessary, there- 
fore, that a sufficient file be sent him. 

The last step is the execution of the order as signed by the Attor- 
ney General.’® If the order calls for internment the enemy alien is 
placed in custody of the Immigration and Naturalization Service. 
Theoretically it is the function of the Army to guard interned alien 
enemies, but because of the ready facilities of the Immigration and 
Naturalization Service the task has been given to it. If the order 
calls for parole, this is likewise handled by the Immigration and 
Naturalization Service. A supervisor of alien enemy parole has been 
appointed in the Central Office of the Immigration and Naturalization 
Service, and a Chief District Parole Officer has been designated in 
each immigration district. A paroled alien is required to report 
semi-weekly or at other intervals designated by the Civilian Hearing 
3oard to a loyal United States citizen who is known as a sponsor and 
who is chosen by the Board assisted, if necessary, by the District 
Parole Officer. The alien himself may suggest a sponsor. The per- 
son chosen for sponsor is one who is in a position independently to 
observe and hear of the alien’s conduct, activities and whereabouts. 


16 The courts cannot review the discretion vested in the President to deter- 
mine the manner and degree of restraint to which alien enemies shall be sub- 
jected. Ex parte Fronklin, 253 Fed. 984 (N. D. Miss. 1918). 
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Periodic reports are made by the sponsor to the District Parole Officer 
at determined intervals, and the alien himself must report occasion- 
ally to the District Parole Officer as well as to his sponsor. Viola- 
tions of parole are reported by the United States Attorney to the 
Federal Bureau of Investigation. If it appears that there is imme- 
diate danger, however, the District Parole Officer may apprehend the 
alien and report at once to the United States Attorney. The Attor- 
ney General is empowered to terminate the parole at any time. 

This whole administrative process for the control of enemy aliens 
is speedy, efficient and strikingly fair. It balances the interest of 
the American people in meticulously protecting their persons and 
property from hostile enemy activity at home and the interest of 
humanity in fair dealing among men. S. BititinGsLey HIxt. 


War Risks ExcLusIon CLAUSES IN PRIVATE INSURANCE POLICIES 


Now that this country is engaged in war there is no doubt that 
cases will arise on the question of liability under private insurance 
policies containing “war clauses.” Are these clauses contrary to 
public policy? Does it make any difference whether the person 
involved is drafted or a volunteer? Suppose that a soldier or sailor 
is killed in battle, is this accidental? If he dies in camp of influenza 
or pneumonia is the company liable? Suppose he is killed in an 
accident? What if he is home on furlough and dies? If he is about 
to take out insurance in contemplation of going into the service and 
the agent states that the war clause will be waived, will the company 
be bound? Suppose he has a policy and asks that the war clause 
be waived and the agent states that it will be? If his beneficiary 
goes to the trouble and expense of proving his death, is the company 
estopped from denying liability? 

If an enemy incendiary bomb sets fire to property covered by a fire 
insurance policy, will the company be liable?) Suppose the enemy 
invades and the army adopts a scorched earth policy, what then? 

A glance at some of the cases decided from previous wars should be 
helpful in solving these problems. 

At the outset it should be stated that war clauses in life insurance 
policies are valid. They are not contrary to public policy as tending 
to discourage enlistments or to encourage draft evasion.’ Liability 


will depend on two things, the wording of the clause and the cause 
of death. 


1 Miller v. yg ve Life Asso., 138 Ark. 442, 212 S. W. 310 (1920), 


Note (1920) 7A R. 382; Reid v. American Nat. "Assurance Co., 204 Mo. 
App. 643, 218 Ss. W 997 (1920). 
7 
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If the clause provides that the company shall not be liable in case 
of death occurring while the insured is in the army or navy in time 
of war, then there is no liability regardless of the cause of death.’ 
The question is one of status. The insured is or is not in military 
service and that fact is controlling. A person is in military service 
when he has passed the examinations, taken the oath, been enrolled 
as a soldier, and subjects himself to the orders of the military branch 
of the government.’ It has been held, however, that he is not in 
active service within the meaning of a war clause until he is actually 
in contact with the enemy or in a position where he will be exposed 
to danger resulting from enemy action.* 

If the clause provides that the company shall not be liable in case 
of death occurring as a result, or in consequence of military service, 
the courts will look to the cause of death. If the cause is one common 
to both military and civilian life the company will be liable. In the 
case of Kelly v. Fidelity Mutual Life Insurance Company’ the in- 
sured was killed in France in a motorcycle accident while riding be- 
tween sawmills under his supervision. The court held that the hazards 
of riding a motorcycle were no greater in army life than in civilian 
life, and that in order for the company to escape liability the cause 
of death must be one peculiar to the military service. Most of the 
cases deal with deaths caused by influenza”or pneumonia. Can this 
cause ever be one resulting from military service? In the case of 
Gorder v. Lincoln National Life Insurance Company® it was urged 
that communicable diseases were more prevalent in army camps and 
transports than in civilian life due to the grouping together of large 
numbers of men; hence death from influenza should be considered as 
arising from military service. The court stated: “We do not hold 
that a death from influenza may not, under certain circumstances, be 
shown to have been in consequence of military service within a war 
clause such as the one in question,” but held that the company had 
not shown the death to be in consequence of such service. 


2 Miller v. Illinois Banker’s Life Asso., supra note 1 (pneumonia). In La Rue 
v. Kansas Mutual Life Ins. Co., 68 Kan. 539, 75 Pac. 494 (1904) the policy 
provided for notice and increased premiums in time of war, no notice was given 
and the company was not liable (death from a bolo in the hands of an insur- 
recto). 

3 Redd v. American Cent. Life Ins. Co., 200 Mo. App. 383, 207 S. W. 74 
roeD). Ruddock v. Detroit Life Ins. Co., 209 Mich. 638, 177 N. W. 242 

1920). 

*Redd v. American Cent. Life Ins. Co., supra note 3. The policy provided 
that there should be no liability in case of death occurring from active service 
(pneumonia). 

5169 Wis. 274, 172 N. W. 152 gos Note (1919) 4 A. L. R. 848; 
Cf. Malone v. State Life Ins. Co., 202 Mo. App. 499, 213 S. W. 877 (1919) 
(death occurring from accidental gunshot wound in training camp). 

646 N. D. 192, 180 N. W. 514 (1920), Note (1921) 11 A. L. R. 1103. 
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If the clause provides that the company shall not be liable for 
death occurring while “engaged” in military service it is necessary to 
determine what is meant by engaged. Some of the courts interpret 
this to mean status. If the insured is in military service the company 
will not be liable regardless of the cause of death.? Others interpret 
it to mean actively engaged, and hold that unless the death occurs 
as a result of military service the company will be liable. It would 
seem that the better view is that of status. Obviously a person may 
be engaged in military service without actually coming into contact 
with or being in close proximity to the enemy. 

In view of the conflicting interpretations of the various clauses from 
the last war, it would seem that this time the only problem that 
should arise is “cause of death.” The insurance companies have had 
the way pointed out to them. If they mean to avoid liability because 
of the status of being in military service they should say so. If the 
clause is not clear, then there should be no hesitancy in holding them 
liable for nonmilitary deaths. 


The fact that a person is drafted or volunteers does not affect the 


problem. The rules are the same regardless of the reason for being 
in military service.® 


What part does waiver and estoppel play in these policies? It 
has been held that mere acceptance of the premium with knowledge 
that the insured is in military service does not operate as a waiver.'® 
This is logical enough. The insured might wish to keep his policy, 
so that it would be in effect on his return to civilian life. Suppose 
that the insured is killed and the company furnishes blank proofs 
of loss and then later denies liability? In the case of Ruddock v. 
Detroit Life Insurance Company" it was urged that since the plain- 


7 Ruddock v. Detroit Life Ins. mm supra note 3 (pneumonia); Bradshaw v. 
Farmers & Bankers Life Ins. Co., 107 Kan. 681, 193 Pac. 332 (1920), Note 
(1921) 11 A. L. R. 1103 (pneumonia) ; : Slaughter v. Protective League Life 
Ins. Co., 205 Mo. App. 352, 223 S. W. 819 (1920) (pneumonia). 

8 Benham v. American Cent. Life Ins. Co., 140 Ark. 612, 217 S. W. 462 
eg (influenza) ; Boatwright v. American ‘Life Ins. Co., 191 Iowa 253, 180 

W. 321 (1920), Note (1921) 11 A. L. R. 1103 (influenza) ; Long. v. St. 
pes Life Ins. Co., 225 S. W. 106 (Mo. 1920), aff'd 248 S. W. 923 (Mo. App. 
1923) (influenza while home on furlough). 

For a coverage of the cases and problems arising in connection with war 
clauses in life insurance policies see Note (1919) 4 A. L. R. 848; Note (1920) 
7 A. L. R. 382; Note (1921) 11 A. L. R. 1103; Note (1921) 15 A. L. R. 1280 
and Note (1942) 137 A. L. R. 1263. 

® Bradshaw v. Farmers & Bankers Life Ins. Co., supra note 7; Ruddock v. 
Detroit Life Ins. Co., supra note 3; Nowlen v. Guardian Life Ins. Co., 88 W 
Va. 563, 107 S. E. 177 (1921). 

10 Miller v. Illinois Banker’s Life Asso., supra note 1; Marks v. Supreme 
Tribe of Ben Hur, 191 Ky. 385, 230 S. W. 540 (1921). 

11 Supra note 3; see Vance, On INsSuRANCE (2d. ed. 1930) 466 (case > 
Contra: Bowman v. Surety Fund Life Ins. Co., 149 Minn. 118, 182 N. W. 99 
(1921). 
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tiff was put to the expense of having an administrator appointed and 
submitting proof of death that the company should be estopped from 
denying liability. The court pointed out that this would be intro- 
ducing a new contract, and that this could not be done by estoppel. 
What about the cases where a person applies for or accepts a policy 
with a war clause and relies on the representations of the agent that 
it will not be enforced? Or where he has a policy and requests that 
the clause be waived and the agent agrees? Professor Vance says 
that where a policy is accepted containing a war clause, coupled with 
a verbal or written waiver, that this cannot be introduced in contra- 
diction of the policy. The entire contract is merged in the policy.’ 
Where the policy is already in effect and the company agrees to waive 
the clause, then this may be shown. This is subsequent to the con- 
tract and a written contract may be modified by a subsequent parol 
agreement.’* 

Is a battle injury or death accidental? Obviously the question 
arises only in the absence of a war clause. In one case the insured 
was injured by an exploding shell. It was held that the injury was 
not accidental.* Two armies were deliberately engaged in battle, 
and it was to be expected that someone would get hurt. The fact 
that the plaintiff was drafted so that it was not entirely voluntary 
on his part was held to be immaterial. Other cases hold such injuries 
to be accidental. Where a soldier was killed by an exploding shell, 
it was held that while the firing was deliberate it was an accident 
as to a person upon whom it took effect.** Where a soldier was 
killed by enemy gunfire, it was held that his death was accidental 
within the meaning of a double indemnity clause in that it was 
chance that determined that he was the soldier to get the bullet.’® 

Probably every fire insurance policy in the country contains a 
clause exempting the company from liability for loss caused by in- 
vasion, or military or usurped power.’* If the fire is set by the direct 
Camp v. Richardson, 151 Ark. 231, 236 S. W. 778 (1921). 

18 Vance, ON INSURANCE, 467 (case 11). 

14 Martin v. Peoples Mutual Life Ins. Co., 145 Ark. 43, 223 S. W. 389 (1920), 
Note (1921) 11 A. L. R. 1113; see also (1942) 137 A. L. R. 1286 

15 State Life Ins. Co. v. Allison, 269 Fed. 93 (C. C. A. 5th, 1920), Note 
(1921) 14 A. L. R. 415. 


16 Great Southern Life Ins. Co. v. Churchwell, 91 Okla. 157, 216 Pac. 676 
(1923), Note (1924) 28 A. L. R. 104. 

17 The New York Standard Fire Policy contains the following clause: “This 
company shall not be liable for loss or damage caused —— or indirectly by 
invasion, insurrection, riot, civil war or commotion, or by military or usurped 
power, or by order of any civil authority, .. .” The Massachusetts Stand- 
ard Fire Policy states that the company shall not be liable for loss caused by 

“invasion, foreign enemies, civil commotion, riots, or any military or usurped 
power whatever.” One or the other of these forms is used in every state, either 
by statute or by usage. 
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action of the invader, then it seems clear that the company is not 
liable.** 

Suppose that an invading army is knocking at the gates of a city 
and the military authorities set fire to the town to keep supplies from 
falling into enemy hands. Is the company liable for such loss? 
Apparently it would not be. The leading case on the subject is 
tna Insurance Company v. Boon.® The town of Glasgow, Mis- 
souri, was besieged by Confederate troops. It became apparent that 
the town could not be held. The Union commander fired a building 
containing military supplies to keep them from falling into the hands 
of the enemy. The fire spread and burned the plaintiff’s property. 
Suit was brought in the federal court in Connecticut.2° The company 
was held liable. The court held that the burning of the supplies was 
not an act of resistance, hence was not attributable to the action of 
the enemy. The company could not defend under the clause “mili- 
tary or usurped power” in that this is construed to mean “military 
and usurped power,” or “usurped military power,” and has no refer- 
ence to the lawful acts of the military.2 The case was reversed on 
appeal. The Supreme Court refused to pass on the proper interpre- 
tation of “military or susurped power,” but did state that there was 
considerable authority and reason in support of plaintiff's interpre- 
tation. They held that even adopting this view the defendant was 
not liable in that the invasion was the proximate cause of the loss. 
Thus the rule is that where invasion is the proximate cause the 
insurance company will not be liable for fire set by a nation’s own 
army. Where will the line be drawn? At what point does the act 
of the military become the proximate cause? Suppose there is no 
immediate necessity for burning supplies? In the case of Portsmouth 
Insurance Company v. Reynolds** the company was held liable for 
loss resulting from the spreading of fire started by the Union forces 
to prevent a naval station from falling into Confederate hands. At 


18 Barton v. Home Ins. Co., 42 Mo. 156, 97 Am. Dec. 329 (1868). After 
the Confederates had occupied Glasgow, Missouri, plaintiff’s property was burned. 
It was not clear whether it was set deliberately by the Confederates or acci- 
dentally set by their campfires. The company defended under the clause “mili- 
tary or usurped power.” Plaintiff contended that before the company could 
defeat recovery it must show that the fire was set by the order of the com- 
mander of the invaders. The court rejected this, stating that the real question 
~~ whether the military and usurped power was the proximate cause of the 

re. 

1995 U. S. 117, 24 L. ed. 395 (1877). 

20 Boon v. AZtna Ins. Co., 40 Conn. 575 (1874). 

21 The historical interpretation of “military or usurped power” is that given 
by the court. For a discussion of the origin and history of the clause see 
Id. at 582; Portsmouth Ins. Co. v. Reynolds, 32 Gratt. 613, 623 (Va. 1880) ; 
cf. City Fire Ins. Co. v. Corlies, 21 Wendell 367, 34 Am. Dec. 258 (N. Y. 1839). 

22 Supra note 21, 
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the time there was no actual attack. The court stated that there was 
no urgent necessity, no technical state of war existed,”* hence the 
proximate cause of the loss was the act of the military authorities.** 
The company could not defend under the clause covering “military or 
usurped power” due to the interpretation placed on it by the courts. 

Under the decisions each case will depend on the question of cau- 
sation. It seems to the writer that any act done by the military in 
contemplation of the approach of an invading army should be con- 
sidered as caused by invasion, so long as it is not clearly outside 
their authority and not unreasonable. 

Those of us who are subject to military service will do well to 
examine our life insurance policies. If the policy provides that the 
company shall not be liable for death while in the military service, 
or equivalent words, then the policy will afford no protection while 
in the army. If the policy reads “caused by,” “in consequence of,” 
or other similar words denoting an intent to avoid liability only for 
death actually caused by military service, then the policy will afford 
protection for the ordinary risks common to both soldiers and civil- 
ians. If the policy provides for no liability “while engaged” in mili- 
tary service, then it may or may not afford protection. Those about 
to take out insurance may profit by reading the references cited in 
footnote 12. If the policy does not contain a war clause then of course 


it is good in all events, the company will be liable regardless of the 
cause of death or the status of the insured with reference to military 
service. It is hoped that no cases will arise involving liability under 
fire insurance policies. O. D. OzMeEnNT. 


WaAR-TIME REQUISITION AND CONTRACT IN MERCANTILE AND 
MANUFACTURING INDUSTRIES 


War-time governmental interference with manufacturing and mer- 
cantile business, as distinct from agricultural or public service activi- 
ties, results in various forms of litigation in courts. The chief form, 
and the subject of this note, is the controversy between the Federal 
government and the owner of property as to the compensation to 
which the owner is entitled, when the government takes the property 
for war-time use, or even to prevent loss of the property to the 


28 The station was burned after the ordinance of secession and prior to its 
adoption by popular vote. 

24 Cf. Harris v. York Mutual Ins. Co., 50 Pa. 341 (1865). Retreating Union 
forces fired a bridge to delay the Confederates’ advance, and the fire spread. 
The court stated that the proximate cause of the loss was the act of the author- 
ities and that the remote cause was the invading army. The policy excepted 
loss caused by “mob or riot.” The company was held liable. 
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enemy. Other forms of litigation include (a) actions where govern- 
mental orders or requisition interfere with the performance of private 
contracts,’ (b) actions where the authority of officials is questioned 
in seeking damages against them,” (c) cases on price-fixing,® and 
(d) attempts by the government to recapture profits.‘ 

The courts have given broad interpretation to the war powers of 
Congress and the President.® It has been said that Congress has the 
power to prosecute war “by all means and in any manner in which 
war may be legitimately prosecuted,” ® and the power “to remedy the 
evils which have arisen from its (the war’s) rise and progress.”7 It 
has also been said that in military matters “the authority to decide 
whether the exigency has arisen belongs exclusively to the Presi- 
dent.” ® On the other hand, constitutional guaranties are not sus- 
pended by the mere existence of a state of war. The CoNnsTiTUTION 
is the law “for rulers and people, equally in war and in peace,” and 
covers “with the shield of its protection all classes of men, at all 
times, and under all circumstances.” ® 

The Fifth Amendment to the ConsTITUTION requires the payment 
of just compensation when property is taken for public use. When 
the Federal government secures materials or supplies from manu- 
facturers or merchants, the determination of compensation to an 
individual or corporation will depend on whether there is a taking, a 
contract, or merely a loss to a particular individual or corporation, 
and on the interpretation of just compensation, in those instances 
where there is a requisition or taking. 

The cases are discussed in chronological order, based generally on 
the date of decision. Because World War I was productive of a 
large volume of litigation, the earlier cases and those arising out of 
that conflict are discussed separately. As will be noted, some cases 
are not strictly within the manufacturing and mercantile fields. 


1 Mawhinney v. Millbrook, 231 N. Y. 290, 132 N. E. 93 (1921) and 234 
N. Y. 244, 137 N. E. 318 (1922); Roxford Knitting Co. v. Moore & Tierney, 
265 Fed. 177 (C. C. A. 2d, 1920), cert. den., 253 U. S. 498, 40 Sup. Ct. 588, 
64 L. ed. 1031 (1920); and Primos Chemical Co. v. Fulton Steel Corp., 266 
Fed. 945 (N. D. N. Y. 1920 

2 Mitchell v. Harmony, 13 How. 115, 14 L. ed. 75 (U. S. 1851); and Lajoie 
v. Milliken, 242 Mass. 508, 136 N. E. 419 (1922). 

3 Highland v. Russell Car & Snowplow Co., 279 U. S. 253, 49 Sup. Ct. 314, 
= . x. 688 (1929); and E. I. du Pont v. Hughes, 50 F. (2d) 821 (C. C. A. 

931). 
CU. S. v. Gordin, 287 hig 565 (S. D. Ohio , Z F. (2d) 394 (C. C 
6th, 1925); and U. S. v. McFarland, 15 F. (2d) 823 (C. C. A. 4th, 1526), 
cert., revoked, 275 U. S. 485, 48 Sup. Ct. 27, 72 L. ed. 386 (1927). 

5 See O’Rourke, War Powers (1939) 8 Geo. Wasn. L. Rev. 157. 

6 Miller v. U. S., 11 Wall. 268, 20 L. ed. 135 (U. S. 1870). 

7 Stewart v. Kahn, 11 Wall. 493, 20 L. ed. 176 (U. S. 1870). 

8 Martin v. Mott, 12 Wheat. 19, 6 L. ed. 537 (U. S. 1827). 

® Ex parte Milligan, 4 Wall. 2, 18 L. ed. 281 (U. S. 1866). 
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Cases Before 1917 


An interesting case, Respublica v. Sparhawk,'° concerns the taking 
of property in Philadelphia, in 1777, to place it in warehouses from 
which it might be moved with comparative ease in the event the 
British should take Philadelphia. The Continental Congress, on 
April 16, 1777, passed a resolution ordering the commanding officer 
of the Continental Army in the city to take into his possession all 
provisions which might be of any benefit to the enemy. On April 
18 the Pennsylvania Board of War, apparently a local organization, 
proceeded with the collection of property, which might be returned 
to owners as needed. Much of the property was actually returned, 
because the British did not take the city until September 26, 1777. 
One Sparhawk had surrendered a quantity of flour, which the officials 
stored in a supply depot. Some had been removed by him, but 
when Philadelphia did fall, Sparhawk lost 227 barrels still in storage. 
After the end of the war he sued the State for the value of the flour. 
The Supreme Court of Pennsylvania ruled against any recovery. 
The court placed the case on the ground of a lawful taking, under 
proper authority of the Continental Congress. Among statements 
of similar cases, in support of the decision, it was said that bulwarks 
might be built on private ground in war. But with the return of 
peace, the bulwarks might be removed and the landowner could again 
make use of his land. Sparhawk’s flour was never returned to him. 
But it may be said in favor of the court that there was perhaps no 
taking of property for public use in the strict sense. It is possible 
to view the situation as one where property was taken into public 
custody for the purpose of keeping it out of the hands of the enemy, 
where there was an intention to return it, and where the property 
inadvertently fell into the hands of the enemy. Further, it was not 
shown that if Sparhawk had had possession of his flour at the time 
of the capture of Philadelphia, it would not also have been taken 
by the British. 

The above case raises a question which may be of vital importance 
in any attempt to recover from the government, 4. ¢., What is the 
nature of the transaction? If there is an outright requisition, the 
result may be far different than if there is an incidental taking, on 
one hand, or a contract of sale, on the other. Apart from the 
amount of recovery there may be the question of the particular court 
or administrative agency before which an action is brought. That this 
problem is a serious one is shown by the fact that many cases have 
failed because brought before the wrong tribunal. 


10] Dall. 357, 1 L. ed. 174 (Pa. Sup. Ct. 1788). 
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A case which raises the question of “appropriation” in a technical 
sense, to determine the jurisdiction of a court, was decided following 
the Civil War, U. S. v. Russell. The case also includes a state- 
ment as to the necessity of using private property in time of war. 
In 1864 army officers at St. Louis and New Orleans took over steam- 
boats belonging to the plaintiffs. These were used for army purposes 
but were operated by their regular crews. The owners paid all the 
expenses of operation. A statute, passed in 1864, had placed in con- 
trol of executive departments, all cases of “destruction or appropria- 
tion of or damage to property” by the Army or Navy. (Emphasis 
supplied.) Contract with the Federal government, then as now, was 
a matter over which the Court of Claims had jurisdiction. The court 
had made an award to the plaintiffs, and this was affirmed by the 
Supreme Court on the theory that the use of the steamers, as out- 
lined above, was not “appropriation.” Justice Clifford, speaking for 
the court, said the following: 


Such a taking of private property by the government when 
the emergency of the public service in time of war or of impend- 
ing public danger is too urgent to admit of delay is everywhere 
regarded as justified, . . . and it is equally clear that the taking 
of such property, under such circumstances, creates an obligation 
on the part of the government to reimburse the owner to the full 
value of the service. 


The view of this case, as to “appropriation,” finds a successor in 
some of the later views on what amounts to a taking of private prop- 
erty for public use. Where the property is surrendered willingly, 
on what amounts to a form of contract, the result may be that the 
government contracts to buy but does not take or requisition. 


World War I Cases 


In the cases arising out of World War I, the first in order are two 
which involved an attempt to fit both allocation and requisition into 
the contract category of the jurisdiction of the Court of Claims. 
These cases also introduce what is termed a fixed price, or the price 
fixed by proper price fixing authority. 

In Morrisdale Coal Co. v. U. S., the plaintiff had contracts to 
sell coal to private parties. The government allocated plaintiff’s coal, 
apparently with his consent, to be sold to designated customers, at 
the fixed price, which was less than plaintiff’s contract prices. The 
Court of Claims dismissed the action and the Supreme Court affirmed 


1113 Wall. 623, 20 L. ed. 474 (U. S. 1871). 
(1923) Ct. Cl. 310, ¢ ) and 259 U. S. 188, 42 Sup. Ct. 481, 66 L. ed. 892 
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the decision, both proceeding on the ground that there was clearly 
no contract between the plaintiff and the government. 

A case dismissed by the Court of Claims was General Chemical Co. 
v. U. S.° The plaintiff had ordered coal and had paid for it at a 
price in excess of the fixed price. While fourteen cars of this coal 
were in transit, they were recognized by the Fuel Administrator and 
sent to various designated industries. When the plaintiff was offered 
the fixed price, he refused and brought his action in the Court of 
Claims. The Court dismissed the suit because there was no contract, 
apparently excluding implied as well as express contract. It did not 
pass on the question of a requisition or taking, though the facts would 
seem to indicate such a transaction. 

As between contract and requisition, the seller under contract is 
bound by his contract price, even though the fixed price may be higher 
at the time of delivery. American Smelting Co. v. U. S.1* In March 
of 1918 the price of copper was 23.5 cents per pound as established 
by the Price Fixing Committee. The company then made a contract 
with the government to sell a quantity of copper, all to be delivered 
by June 1 of the same year. Actually, delivery was not completed 
by that time or by July 2, 1918, when the fixed price was raised to 
26 cents. The action was for 2.5 cents per pound on deliveries made 
after July 2. The case was decided against the company on the theory 
that it made its contract and was bound by it. 

Two factors may have influenced the Court. The plaintiff would 
have secured no more than the contract price if delivery had been 
made by the day set in the contract, and the Court may have thought 
that the contract price was high enough. 

A taking after the end of the war was involved in C. G. Blake Co. 
v. U. S° The government, in 1920, had requisitioned coal belonging 
to the plaintiff and the plaintiff claimed $5.60 per ton, the minimum 
market price at that time. The government claimed this to be exces- 
sive as “just compensation” was computed at $3 per ton, based on 
cost plus a reasonable profit. The Court held that as long as there 
was a market price which could be used, it must be used. An excep- 
tion might be where the plaintiff himself had inflated the price. The 
formula proposed by the government was regarded as a substitute, 
to be used only when necessary. 

Another post-armistice taking, this time of land, was the subject 
of Seaboard A. L. Ry. v. U. S.* Acting under the Lever Act,’* the 


13 57 Ct. Cl. 94 (1922). 

14 259 U. S. 75, 42 Sup. Ct. 420, 66 L. ed. 833 (1922). 

15 275 Fed. 861 (S. D. Ohio 1921), aff’d 279 Fed. 71 (C. C. A. 6th, 1922). 
16 261 U. S. 299, 43 Sup. Ct. 354, 67 L. ed. 664 (1923). 

17 40 Stat. 276 (1917), 43 U. S. C. § 431 note (1940). 
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government took over certain lands of the railway, located in South 
Carolina, for federal use. The land was taken in May, 1919, after 
the armistice. Under the Lever Act, the President was empowered to 
take over virtually anything necessary for military use with a pro- 
vision that “he shall determine and pay just compensation therefor.” 
The statute also contained a provision that any owner not satisfied 
with the award of the President might take 75 per cent thereof, and 
sue the United States in a proper court for the remainder of what 
he claimed as a just price. In this case the railway pursued that 
policy and recovered a judgment in the District Court for the District 
of South Carolina, which judgment included interest from the date of 
the taking, at the legal rate for South Carolina. The decision was 
affirmed by the Supreme Court, with the following statement by 
Justice Butler: 


Where the United States condemns and takes possession of 
land before ascertaining or paying compensation, the owner is not 
limited to the value of the property at the time of the taking; 
he is entitled to such addition as will produce the full equivalent 
of that value paid contemporaneously with the taking. Interest 
at a proper rate is a good measure by which to ascertain the 
amount so to be added. 

While the subject matter of this case was land, the Lever Act per- 
mitted the taking of virtually anything needed for the Army or Navy, 
and the language employed is similar to that in other cases. 

A situation which must have been duplicated numerous times sup- 
plied the question in Omnia Co. v. U. S.* The Omnia Co. had a 
contract with the Allegheny Steel Co. for the purchase of steel plate 
from the latter company, whose supply the government requisitioned. 
In a suit against the government in the Court of Claims, a demurrer 
was sustained, which action was affirmed on appeal to the Supreme 
Court. It was stated that a contract was a property right protected 
by the Fifth Amendment, but that here there had been no taking in the 
constitutional sense. All that had been done was the taking of the 
subject matter of the contract. The following was said as to the 
Fifth Amendment : 


It has never been supposed to have any bearing upon or to 
inhibit laws that indirectly work harm or loss to individuals. 
Examples given were such measures as tariffs, draft laws and em- 
bargoes. On its face, there seems to be little reason to question this 
case. But in a later decision the Court had little difficulty in distin- 

guishing it from facts that were at least similar. 


18 261 U. S. 502, 43 Sup. Ct. 437, 67 L. ed. 773 (1923). 
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The cases of L. Vogelstein & Co. v. U. S.,° and of U. S. v. New 
River Colleries Co.,?° appear in a single volume of United States 
Reports and both opinions were written by Justice Butler. In the 
former there was a mandatory order for a large amount of copper. 
The price was that agreed upon by the War Industries Board and 
representative of the industry, 23.5 cents per pound. The company, 
however, claimed that its average cost, paid for the copper sold to the 
government, was 26.34 cents. The company sued in the Court of 
Claims which entered findings of fact and conclusions of law. The 
action was dismissed on a holding that plaintiff was entitled to 23.5 
cents, the market price, and no more. In affirming the decision, 
Justice Butler said the following: 


The market value of the copper taken at the time it was taken 
measures the owner’s compensation (citing cases). The higher 
prices, if any, paid by appellant for the copper it was compelled 
to take on long-time purchase contract, is not evidence of the 
value of the copper at the time it was taken by the United States. 


In this case the owner suffered by application of the standard of fair 
market value at the time of taking.”* 


In the latter case the owner fared considerably better. The owner 
had some coal at Hampton Roads, Va., which was requisitioned. At 
the time there were two prices on coal at this port, a domestic fixed 


price and a higher export price. The Supreme Court held that the 
owner was entitled to the higher export market price, it being shown 
that the coal might have been sold at that price. Justice Butler’s 
statement was as follows: 


Where there is a market price prevailing at the time and place 
of the taking, that price is just compensation. 


The Court of Claims decided one case on the form of the order sent 
to the owner of certain property, Pocahontas Fuel Co. v. U. S.” 
There was sent to the fuel company an order form of the Navy De- 
partment requesting coal. No specific price was stated. The form 
had on it a place for the signature of an officer of the company, if 
it desired to accept the order. This it refused to do, but the coal was 
shipped and the government was billed at a price higher than the pre- 


19 262 U. S. 337, 43 Sup. Ct. 564, 67 L. ed. 1012 (1923). 

20 262 U. S. 341, 43 Sup. Ct. 565, 67 L. ed. 1014 (1923). 

21 It may be mentioned that the copper industry appears to have lost out in 
both contract and requisition cases. In American Smelting Co. v. U. S., supra 
note 14, there was a contract at the market price, but when the market or fixed 
price was raised, the industry received no more than the contract price. In 
L. Vogelstein & Co. v. U. S., supra note 19, there was requisition and the 
industry was held to the market or fixed price, even though the particular 
company’s cost was said to be higher. 

2261 Ct. Cl. 231 (1925). 
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vailing market price. In an action for the higher figure, the Court 
of Claims held that the order form, with a place for acceptance, was 
determinative of a contractual relation. This decision is on a narrow 
ground, and it appears that it is important rather as a matter of 
jurisdiction of the Court than as affecting the measure of recovery. 

The case which might have followed Omnia Co. v. U. S.,* but 
which was decided the other way, was Jnternational Paper Co. v. 
U.S.** Inthis case the Niagara Falls Power Co. held a governmental 
license permitting the use of 10,000 cubic feet of water per second 
from the Niagara River. In turn it had agreed to sell 730 cubic feet 
per second to the paper company, used for operating the paper mill. 
The government requisitioned all the power that might be produced 
by the water that could be carried through the power company’s 
canal, which included the water used by the paper company. This 
company was forced to close its mill over a period of several months 
and claimed a loss of over $300,000 in the form of overhead expense. 
The Court of Claims dismissed a petition for recovery but was re- 
versed by the Supreme Court. The Court distinguished this case from 
the Omnia case on the theory that here the paper company, under the 
laws of New York, had a property right or property, enforceable by 
specific performance, in the water moving through the power com- 
pany’s canal, and that the taking of the power from the entire canal 
was a taking of this property. In the Omnia case, all that the gov- 
ernment did was to take materials which the steel company had agreed 
to sell to the Omnia company.”° 

While the distinction made by the Court affords some guide for 
distinguishing future cases, it seems that if either case is wrong, it is 
the International Paper case. And the decisions still leave practical 
difficulties. For example, what would have been the decision in the 
Omnia case if part or all of the goods purchased had been set apart 
for the Omnia company and were on the steel company’s loading plat- 
form, or in cars next to the platform? And what would be the result 
where there is a contract for the sale of land, and the government 
requisitions the land before the contract is completed? 

Finally, there is the case of Highland v. Russell Car & Snowplow.”* 
By its title this is a case between two private parties. But it is the 
case in which the Supreme Court upheld price fixing in time of war, 
regarding the contract to sell coal to the Snowplow company as having 


23 Supra note 18. 

24 282 U. S. 399, 51 Sup. Ct. 176, 75 L. ed. 410 (1931). 

25 For holding that a taking of coal, in cars, en route to the consignee is 
requisition, see Davis v. Newton Coal Co., 267 U. S. 292, 45 Sup. Ct. 305, 
67 L. ed. 617 (1925). 


26 Supra note 3. 
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a definite effect on what it would cost the government to maintain 
the transportation system, as the company sold snowplows to rail- 
roads then under federal control. The case is a holding that a con- 
tract to sell coal to a company, whose prices may affect the Federal 
government, may not be at a higher price than the price fixed by the 
regulatory authority. Here the price had been fixed and contracts of 
sale were then made at a higher price than the fixed price. The 
action was by the seller to recover the contract price rather than the 
fixed price, and a judgment for the defendant was affirmed by the 
Supreme Court. 


Discussions and Conclusions 


The first question raised by the cases is the type of transaction. 
In some of the cases, the question is simple because the order states 
in so many words that it is a requisition under the terms of a partic- 
ular statute. Where such an order is used, there may still be the 
question of a taking from the party injured. Such was the case 
where the government took steel plate from a manufacturer, making 
it impossible to fulfill a contract for sale to plaintiff. This was held 
to be no taking as to the plaintiff.2*7 But where the plaintiff has a 
property right in the subject matter,** or where the goods in question 
are en route to plaintiff,*® there is requisition. As to the above dis- 
tinctions on a taking, the most important point is that some line has 
been drawn, though it is far from clear. 

A situation where there would be nothing at all, from the owner’s 
point of view for the purpose of recovery, is one where the property 
is taken into a kind of protective custody by the government and 
then lost through such an inadvertance as falling into the hands of the 
enemy.*° The owner also appears to have virtually no recourse, apart 
from the fixed price, if allocation is the device used to assign his 
property to war production.** 


One can scarcely quarrel with the cases which hold that there has 
been no taking, and hence that there can be no recovery. The 
government does not undertake to indemnify citizens for all losses 
resulting to them from prosecution of the war. And the limits of 
such indemnity, as to whether there has been an actual taking from 
an individual, are drawn along lines which would seem to suggest an 
analogy to the sales cases. International Paper Co. v. U. S.** raises 


27 Omnia Co. v. U. S., supra note 18. 

28 International Paper Co. v. U. S., supra note 24. 
29 Davis v. Newton Coal Co., supra note 25. 

30 Respublica v. Sparhawk, supra note 10. 

81 Morrisdale Coal Co. v. U. S., supra note 12. 

82 Supra note 24. 
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a different sort of problem, and one hesitates to say that it would 
ever be carried beyond its own facts. 

Contract, rather than requisition, may be the result in a number of 
circumstances. These would include the use of private property for 
some governmental purpose for a limited period, with operation in 
the control of the owner.** If the order from the government is 
in a contract form, this may be decisive, even though the owner does 
not intend to accept.** 


As to measure of recovery the rule in the contract cases is that one 
gets no more than the contract price, even though the price fixed by 
the government may later be raised.** But the contract price may 
not exceed the fixed price.** Once the question of requisition is 
decided in favor of the owner, the next issue is compensation. The 
recovery is then the fixed price, even though costs may be higher,°? 
or a higher market price at the time and place of taking, if available,** 
or merely a market price.** The market price, or the fixed price, are 
of course limited in their application, particularly where the basis 
claimed for recovery is overhead expense of the plaintiff during the 
time when the plant was closed.*° 


From the cases there appears to be no particular reason why the 
value at the time of the taking, or the fixed price when determined 
by the governmental authority, has been set as the amount of com- 
pensation to be paid when property is requisitioned for public use in 
time of war. The same standard is used for contracts to sell to the 
government if the contract price is higher than the fixed price, and in 
instances where no price is named in the contract. There may be a 
relation to conversion or condemnation cases where use has been 
made of the value at the time of taking. It is not clear that the 
standard is more just than some other standard might be, as the 
cost to the owner, or the cost of reproduction. Generally, the rule 
appears to have been adopted because it is a comparatively convenient 
rule of thumb, especially where a market price has been fixed by a 
regulatory authority. This passes on to the authority the question 
of whether or not the fixed price is a just price. The record in 
regard to World War I points both ways. In L. Vogelstein & Co. 
v. U. S.“* the company attempted to show that its costs were greater 


33 U, S. v. Russell, supra note 11. 

34 Pocahontas Fuel Co. v. U. S., supra note 22. 

35 American Smelting Co. v. U. S., supra note 14. 

36 Highland v. Russell Car & Snowplow Co., supra notes 3 and 26. 
37 L. Vogelstein & Co. v. U. S., supra note 19. 

38 U. S. v. New River Collieries Co., supra note 20. 

39 C, G. Blake Co. v. U. S., supra note 15. 

40 International Paper Co. v. U. S., supra note 24. 

41 Supra note 19. 
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than the fixed price. On the other hand, Robert S. Brookings was iti 
charge of the Price Fixing Committee and a biographer states that 
prices were regulated so as to stimulate production.*? 


At the present time there is at least being discussed a compromise 
which would perhaps be more equitable than an over-all fixed price 
on a commodity. The plan is to pay to low cost producers one 
price, as to large-scale copper mines, and a higher price to marginal 
producers to encourage production on their part, as to high-cost cop- 
per mines. On this score, practical difficulties may be insuperable. 
The cost plus contract also has possibilities, especially when the 
cost is plussed by a fixed fee rather than a percentage. But it involves 
the practical problem of determining the actual cost. 


It is submitted that the use of a fixed price for requisition, and of 
the contract price for a contract, but not when it exceeds the fixed 
price, works a grave injustice. One of the cases involving a distinc- 
tion between orders for war materials, as distinct from requisition, 
was Mawhinney v. Millbrook.** Justice Crane of the New York 
Court of Appeals said the following: 


The one who gave his service alacrity under such condition 
should at least be considered with as much favor as he who held 
back until threatened or his property commandeered. 


Yet the World War I setup seems to guarantee to one whose goods 
and services are commandeered the fixed price, as set by regulatory 
authority, or a better market price, if available at the time and place 
of taking, but offers to one who has willingly contracted with the 
government no more than the contract price, and less than that if 
the fixed price happens to be less. A more just solution would be a 
provision in all governmental contracts, at least when such contracts 
are made at a fixed price, guaranteeing to the seller on any deliveries 
after the increase in such price, the increased price. The alternative 
would seem to be to regard the acquisition, at least of commodities 
as to which a price has been fixed, as taking for the purpose of 
determining the amount to be paid for such commodities. 

The difficulty that the courts have had with the question of 
compensation in both contract and requisition would seem to suggest 
that thus far there is no adequate solution. While the fixed price 
would seem to come the nearest to doing justice to all owners of 
property purchased or requisitioned by the government, the price 
may be unjust to the government as to a particular purchase, if it is 
determined with some such purpose in view as the stimulation of 


42 HAGEDORN, BrooKINGs, A BiocrapHy (1937) 240. 
43 Supra note 1. 
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production, or to an owner if it depends on the use to be made of 
the commodity.** It does not appear that there is as yet any one 
solution of the problem. Until some satisfactory standard is evolved, 
each case is likely to be considered on its own facts, and with results 
as diverse as those outlined above. THeopore A. FETTER. 


44 For a discussion of a price based on prospective use, see E. I. du Pont v. 


Hughes, supra note 3. 
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ADMINISTRATIVE Law—StTay ORDER—PowER OF Court oF ApP- 
PEALS TO STAY ORDERS OF THE F. C. C. on APPEAL.—On an appeal 
to the United States Court of Appeals under section 402 (b) of the 
Communications Act of 1934, 48 Stat. 1064, 1093 (1934), 47 U. S. 
C. § 151, et seg. (1940) the Court of Appeals held that it was with- 
out power to grant a stay. A rehearing was granted and the six 
judges were evenly divided upon the question. The decision of the 
three judge court was recalled and the following question was certi- 
fied to the Supreme Court: “Where, pursuant to the provisions of 
section 402 (b) of the Communications Act of 1934, an appeal has 
been taken to the United States Court of Appeals, from an order of 
the Federal Communications Commission, does the court, in order 
to preserve the status quo pending appeal, have power to stay the 
execution of the Commission’s order from which the appeal was 
taken, pending the determination of the appeal?” Held, that Con- 
gress has not deprived the Court of Appeals of the power to issue 
a stay by section 402 (b) of the Communications Act of 1934. 
Scripps-Howard Radio, Inc. v. Federal Communications Commission. 

The controlling thesis of the majority opinion is that the funda- 
mental power of a federal court to issue a_stay is not denied by the 
failure of Congress to specifically include such power in the act which 
provides for and governs the judicial review. This thesis rests upon 
the following arguments: the fundamental nature of the power to 
stay ; the lack of specific denial on the part of Congress of this power ; 
the lack of any clear intention as expressed by the legislative history 
of the Act; the Commission’s previous acquiescence to the consid- 
eration of petitions for stay upon their merits; the lack of any con- 
gressional policy regarding the power to stay administrative orders 
pending review; and the fact that in only one instance, the Emer- 
gency Price Control Act of 1942, Pub. Law 421, 77th Cong., 2d 
Sess., has Congress explicitly denied this power to the Court, and 
this in a war emergency bill. There are no citations in support of 
these arguments, beyond those establishing the fundamental nature 
of the power to stay, and the Court rests its conclusions upon an 
interpretation of the facts. The dissenting opinion states that where 
Congress has provided in one section for a stay of certain orders but 
remains silent with regard to orders of another class, Congress has 
drawn a line of demarcation which should stand in the absence of 
compelling indications to the contrary. The dissent does not find 
these compelling indications, but on the other hand finds support 
for the maintenance of that line of demarcation in the following: 
the absence of a private property interest in the appellant in many 
appeals under the instant section of the Act. Federal Communications 
Commission v. Sanders Bros., 307 U. S. 470, 60 Sup. Ct. 693, 84 
L. ed. 869 (1940); the legislative history of the Act; and the 
limited jurisdiction of the Court. For a full statement of the facts 
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and discussion of the questions involved, see Note (1942) 10 Geo. 
Wash. L. Rev. 598. 

The instant decision accomplishes nothing beyond stating that 
Congress must specifically take away from a court any of its tradi- 
tional and inherent powers which it does not wish that court to 
exercise in the consideration of limited appeals from administrative 
agencies. The general terms of the question certified to the Supreme 
Court reduced the effective scope of the opinion since the Court 
specifically refrained from stating any criteria which should govern 
the issuance of a stay on appeals from administrative agencies which 
are primarily and solely charged with protecting the public interest. 
There are two cases now pending in the United States Court of 
Appeals for the District of Columbia, in addition to the instant case, 
which may shed some light upon the criteria which an appellant for 
a stay order must meet if he is to delay the effectiveness of an ad- 
ministrative order pending appeal T. N. D. 


PATENTS—FILING ‘UNDER THE INTERNATIONAL CONVENTION— 
Priority Date.—A filed an application for a patent in the United 
States on Nov. 30, 1937. On Nov. 14, 1938, he filed an application 
for a patent in Great Britain containing certain claims which lacked 
a limitation present in the first set of claims filed with the United 
States application. A claimed the benefit of his United States filing 
date under the International Convention. The examiner in Great 
Britain objected that the invention claimed was not the same as that 
for which protection was applied for in the United States. A ap- 
pealed to the Patents Appeal Tribunal. Held, that the first set of 
claims filed with his United States application defined A’s invention. 
Priority of date refused and appeal dismissed. Jn the Matter of an 
Application for a Patent by Paul Alling Sperry, 57 R. P. C. 263 
(1940). 

Section 91, subsection (1), of the BririsH PATENTS AND DESIGNS 
Acts (1907 to 1938) provides, in part, that “any person who has 


applied for protection for any invention, . . . in a Convention coun- 
try . . . shall be entitled to a patent for his invention . ..; and the 
patent . . . shall have the same date as the date of the application in 


the Convention country.” In deciding that the invention for which 
A had applied for protection in the United States was defined by the 
claims which he had filed with his United States application, the 
British court, in the present case, followed Electric and Musical In- 
dustries Limited v. Lissen Limited, 56 R. P. C. 23, 47, 49 (House 
of Lords, 1938), and Andreas Application, 51 R. P. C. 189 (Court 
of Appeals, 1934). The court, in the latter case, refused to follow 
I. G. Farbenindustrie Aktiengesellschaft Application, 48 R. P. C. 
190 (The Solicitor-General, 1930), which applied the doctrine of 
“legitimate expansion” as if the foreign application resembled a 
British provisional specification. In deciding the Sperry case, the 
court relied heavily on certain statements in the United States speci- 
fication, one of these being “the invention being defined and limited 
only by the appended claims.” Nor was the court deterred by evi- 
dence placed before it of the construction placed by the courts of the 
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United States upon phrases of this sort in the application stage of 
the proceedings for obtaining a patent. 

In the United States, the general rule appears to be that the dis- 
closure of a foreign application, not the claims, is controlling when 
the applicant seeks the benefit of his foreign filing date under the sec- 
ond paragraph of R. S. 4887. This rule has been applied to uphold 
the validity of a patent sued upon, the defense being that the claims 
of the domestic patent were invalid because they were not based on 
the claims of the foreign patent. Latour Corporation v. E. B. Latham 
Co., 23 F. Supp. 869 (S. D. N. Y. 1934). A series of domestic 
patents sued upon was upheld even though they did not always go 
back to their respective British predecessors in one particular. City 
of Milwaukee v. Activated Sludge, Inc., 69 F. (2d) 577 (C. C. A. 
7th, 1934), cert. den., 293 U. S. 576, 55 Sup. Ct. 87, 79 L. ed. 673 
(1934). The disclosure in the foreign application has also been held 
to be controlling in interference cases where reliance is placed by 
one or more of the parties on a foreign filing date as a constructive 
reduction to practise. Nelson v. Wolf, 97 F. (2d) 632 (C. C. P. A. 
1938); Braren v. Horner, 47 F. (2d) 358 (C. C. P. A. 1931); 
National Metallurgic Co. v. Whitman, 35 App. D. C. 420 (1910) ; 
Burt v. Coats, 47 App. D. C. 185 (1918); cf. Kisovitz v. Rosenberg, 
269 Fed. 866 (App. D. C. 1921) (mentions the claims of the for- 
eign application). The fact that the Notan Act, 40 Stat. 1313 
(1921), 35 U. S. C. §80 (1934), was involved has not varied the 
trend in these interference cases. Kling v. Haring, 11 F. (2d) 202 
(App. D. C. 1926), cert. den., 271 U. S.°671, 46 Sup. Ct. 485, 70 
L. ed. 1143 (1926); Prescott v. Micheln, 17 F. (2d) 863 (App. 
D. C. 1927) ; American Tri-Ergon Corporation v. Coe, 30 F. Supp. 
83 (D. C. 1939); cf. Latour Corporation v. E. B. Latham Co., 
supra. In cases involving amendments to the foreign application, 
the sufficiency of the disclosure of the amendment has been considered 
in giving a party to an interference the date of his foreign amendment 
as the date of constructive reduction to practise. Gibbs v. Wohl, 
67 F. (2d) 908 (C. C. P. A. 1933); Bissel v. Fottinger, 42 App. 
D. C. 597 (1915) (drawings submitted for the first time with the 
foreign amendment) ; cf. Goldsmith v. von Mihaly, 90 F. (2d) 359 
(C. C. P. A. 1937) (drawings lacking in the United States applica- 
tion as filed). 

According to Krausse, Das PATENTGESETZ (1936) 244, to estab- 
lish a foreign filing as the filing date of a German application in 
Germany, it is only necessary that the disclosures in the two applica- 
tions be the same. The claims are not controlling. Rule 33 of the 
Canadian Rules of Practise, under THe Patent Act (1935), pro- 
vides that the disclosure of the foreign application is controlling. The 
International Convention for the Protection of Industrial Property, 
signed at London on June 2, 1934, provides in Article 4H that the 
priority shall not be refused merely because certain elements of the 
invention for which priority is claimed were not contained in the 
claims filed in the country of origin as long as the whole of the ap- 
plication papers clearly discloses these elements. Mattoy, IV, 
TREATIES, CONVENTIONS, INTERNATIONAL AcTs, PROTOCOLS AND 
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AGREEMENTS BETWEEN THE UNITED STATES OF AMERICA AND 
OTHER Powers (1937) 5522. The London Convention thus ex- 
pressly recognizes the practise which prevailed under the previous 
Conventions in most of the countries. Since the London Convention 
was ratified by Great Britain on June 30, 1938, 494 O. G. 1, it is 
submitted that the Sperry case is not only contrary to the American 
practise but is also contrary to the express provisions of the Inter- 
national Convention. In view of the present British rule, the appli- 
cant in Great Britain should avoid any statement in his foreign 
application that his invention is defined by the claims or, better still, 
insert an “omnibus” claim in this application when filed. Whether 
this would have produced a different result in the Sperry case is 
conjectural but it would have, at least, removed some of the bases 
upon which the British court rested its decision. A. B. B. 


STATES—CONSTITUTIONAL LAw—Pusiic OrricE—INCOMPATA- 
BILITY OF OFFICES—SEPARATION OF PowERsS—MIxED MEMBERSHIP 
oN STATE COMMISSION FOR INTERSTATE CoOPERATION HELD Not AN 
IMPROPER COMMINGLING OF Powers.—The California Commission 
on Interstate Cooperation, created by statute, was composed of legis- 
lators and executive appointees. Its duties were threefold: collecting 
facts for the legislature, promoting codperation between California 
and the Federal and state governments, and recommending desirable 
legislation to the legislature. In resisting a mandamus proceeding to 
compel the Controller of California to reimburse commissioners for 
expenses rightfully incurred pursuant to their duties, the Controller 
contended that the Act was in conflict with a State constitutional 
provision that no incumbent member of the legislature shall “hold or 
accept any office, trust, or employment under this state.” The de- 
fendant also urged that the statute violated the separation of powers 
doctrine by improperly blending the powers of government. Held, 
that the constitutional provision was against the holding of any other 
office and since the Act merely conferred additional duties upon the 
commissioners, which duties were already incidental to their regular 
legislative positions, there had been no new office conferred; nor had 
there been an improper blending of powers. Parker v. Riley, 113 P. 
(2d) 873 (Cal. 1941). 

A distinction exists between ineligibility of an incumbent for an- 
other office and statutory or common law incompatability of offices. 
For example, where an individual is elected or appointed to a second 
office for which he is ineligible, the election or appointment to the 
second office is void, but the right to hold the prior office remains. 
Where, however, one accepts a second incompatable office, the right 
to the prior office is lost. McWilliams v. Neal, 130 Ga. 733, 61 S. E. 
721 (1908). At common law, qualification for and acceptance of a 
second incompatable office works a surrender of the incumbent’s right 
to hold the prior office on the theory there has been an implied resig- 
nation. See Lopez v. Martorell, 59 F. (2d) 176, 178 (C. C. A. Ist, 
1932); State v. Hutt, 2 Ark. 282 (1840); People ex rel. Goodell v. 
Garrett, 72 Cal. App. 452, 237 Pac. 829 (1925); Lilly v. Jones, 158 
Md. 260, 148 Atl. 434 (1930); Stubbs v. Lee, 64 Me. 195 (1874) ; 
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Commonwealth v. Hawkes, 123 Mass. 525 (1878) (follows rule and 
holds that quo warranto is the proper way to oust incumbent from 
prior office) ; People ex rel. Russell v. Fire Comrs., 76 Hun. 146, 27 
N. Y. Supp. 548 (1894); City of Paris v. Cabiness, 44 Tex. Civ. 
App. 587, 98 S. W. 925 (1906) (follows rule though second office was 
of short duration). In England the same common law rule prevails. 
Milward v. Thatcher, 2 T. R. 81, 100 Eng. Reprint 45 (1787). 
Contra: Rex v. Bond, 6 Dowl. & R. 333 (Eng. 1825) (holds that 
incumbent elects between incompatable offices). In Stubbs v. Lee, 
supra, the Maine court said that acceptance of the second incompat- 
able office gives rise to a presumption of election between the two; 
that the policy of the rule is to protect the public from the confusion 
that would result from not knowing which office the incumbent held. 
The rule is held to operate irrespective of the relative dignity of the 
two offices. Hiday v. State ex rel. Snider, 64 Ind. App. 159, 115 
N. E. 601 (1917); though the incumbent expressed an intention to 
continue in the prior office, Att’y Gen. ex rel. Moreland v. Detroit, 
112 Mich. 145, 70 N. W. 450 (1897); though title to the second 
office failed, People ex rel. Stephen v. Hanifan, 96 Ill. 420 (1880). 
Where two offices vest simultaneously, the incumbent must elect be- 
tween them. People ex rel. Russell v. Fire Comrs., supra. Many of 
the constitutional and statutory prohibitions against the holding of 
incompatable offices go further and forbid the dual holding of offices 
that would not be considered incompatable at common law. Here 
again, acceptance of the second office works a forfeiture of the first. 
Chisholm v. Coleman, 43 Ala. 204 (1869) ; “note (1936) 100 A. L. R. 
1162, 1170; a few statutes expressly provide that there shall be a 
forfeiture of the prior office. Metzger v. Swift, 258 N. Y. 440, 180 
N. E. 112 (1937). The statutes are sometimes construed to make 
the incumbent ineligible for the second office and thus allow him to 
retain the prior one. Aft’y Gen. ex rel. Bates v. Henry, 262 Mass. 
127, 159 N. E. 539 (1928). Where the statute forbids resignation 
from the prior office, it is the second office that fails. Att'y Gen. v. 
Marstons, 66 N. H. 485, 22 Atl. 560 (1891). For possible excep- 
tions to the general rule see note (1936) 100 A. L. R. 1162; note 
(1936) 105 A. L. R. 1237; Goettman v. Mayor of N. Y., 6 Hun. 
132 (N. Y. 1875) (acceptance of second office mandatory); De- 
Turk v. Commonwealth, 129 Pa. 151, 18 Atl. 757 (1889) (state 
court refused to declare prior federal office vacated by acceptance of 
state office); Commonwealth ex rel. Kelly v. Rouse, 163 Va. 841, 
178 S. E. 37 (1935) (second office temporary). Contra: State v. 
Butz, 9 S. C. 156 (1876). For cases where one of the offices is 
military see note (1941) 132 A. L. R. 254; (1941) 9 Geo. Wasu. 
L. Rev. 966. 

The powers of government must be exercised separately even 
though the state constitution does not expressly so provide. In re 
Nebr. State Bar Ass’n., 133 Neb. 283, 275 N. W. 265 (1937) ; 
Wilson v. School Dist. of Phila., 328 Pa. 225, 195 Atl. 90 (1937). 
But the doctrine of separation does not apply to municipalities. State 
v. Lane, 181 Ala. 646, 62 So. 31 (1913); State v. City of Mankato, 
117 Minn. 458 136 N. W. 264 (1915); State v. Truder, 35 N. M. 
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49, 289 Pac. 594 (1930). The legislature cannot draw to itself the 
exercise of non-legislative powers, People v. Tremaine, 252 N. Y. 
27, 168 N. E. 817 (1929); and it can delegate only its incidental 
functions. Florida Motor Lines v. R. R. Comr’s., 100 Fla. 538, 129 
So. 876 (1930); People v. Tremaine, supra; Motsinger v. Perry- 
man, 218 N. C. 15,9 S. E. (2d) 511 (1940). Furthermore, essen- 
tially different powers may not be commingled in the same hands. 
O’Donoghue v. U. S., 289 U. S. 516, 53 Sup. Ct. 740, 77 L. ed. 1356 
(1933) ; Florida Motor Lines v. R. R. Comr’s., supra; People v. 
Tremaine, supra; Motsinger v. Perryman, supra; nor may offices of 
one branch participate with those of another branch in the exercise 
of powers belonging clearly to only one of the two departments. 
Florida Motor Lines v. R. R. Comr’s., supra; People v. Tremaine, 
supra. But the principle of separation is not a rigid, unbending doc- 
trine. Entire and complete separation of governmental functions is 
not necessarily desired or even intended, Hampton & Co. v. U. S., 
276 U. S. 394, 48 Sup. Ct. 348, 72 L. ed. 624 (1924); Ferretti v. 
Jackson, 88 N. H. 296, 188 Atl. 474 (1936); Florida Motor Lines 
v. R. R. Comr’s., supra; People v. Kelly, 347 Ill. 221, 179 N. E. 898 
(1931); State v. Shumaker, 200 Ind. 716, 164 N. E. 408 (1928) ; 
Trybulski v. Bellows Falls Hydro-Electric, 20 A. (2d) 117 (Vt. 
1941). Hence, the courts are not required to classify every conceiv- 
able governmental activity and assign it solely to one department, 
People v. Termaine, supra; Parker v. Riley, supra; Oreg. R. & 
Navigation Co. v. Campbell, 230 U. S. 525, 33 Sup. Ct. 1026, 57 L. 
ed. 1604 (1913); thus the courts hold that the doctrine does not re- 
quire the legislative branch to find every fact for itself. Opp. Cotton 
Mills v. Admr., Wage & Hour Div., 312 U. S. 126, 61 Sup. Ct. 524, 
85 L. ed. 407 (1941); Parker v. Riley, supra; In re Brewster St. 
Housing Site, Boston, 291 Mich. 313, 289 N. W. 493 (1939); An- 
nenburg v. Roberts, 333 Pa. 203, 2 A. (2d) 612 (1938). But the leg- 
islature can exercise non-legislative functions only to the extent neces- 
sary to the proper performance of its duties. People v. Tremaine, 
supra; Spartanburg County v. Miller, 135 S. C. 348, 132 S. E. 673 
(1924). Where there is reasonable necessity, the legislature may 
delegate functions that are not solely legislative, and it is not im- 
proper for that body to have boards do what is not exclusively legis- 
lative work. Oreg. R. & Navigation Co. v. Campbell, supra; Terrell 
v. King, 118 Texas 237, 14 S. W. (2d) 786 (1929); Butler v. De- 
troit, 43 Mich. 552, 5 N. W. 1078 (1880); Ferretti v. Jackson, 
supra. But the doctrine of separation is not violated merely because 
the statute calls upon members of the legislature to perform tem- 
porary duties that might theoretically be classified as executive or 
administrative. Gillespie v. Barrett, 368 Ill. 612, 15 N. E. (2d) 513 
(1938). Participation in negotiations between states seems theo- 
retically to be an executive function. Highway Comm. of Texas v. 
Vaughn, 288 S. W. 875 (Tex. 1926); Fenolio v. Sebastian Bridge 
Dist., 133 Ark. 380, 200 S. W. 501 (1917); or may be so stipulated 
by constitutional provision. Highway Comm. of Texas v. Vaughn, 
supra. Nor is an act ultra vires merely because it provides for a 
commission composed of both executive and legislative appointees. 
Parker v. Riley, supra; Gillespie v. Barrett, supra. 
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On superficial first reading of the principal case, one might feel 
that the court did not squarely meet the contention that the statute 
violated the doctrine of separation, but in view of the decisions it 
appears that the case was correctly decided.  o - 


TRADE REGULATION—CONSTITUTIONAL LAw—DuvE Process— 
Pric—E CONTROL—REGULATION OF EMPLOYMENT AGENCY FEEs.— 
When an employment agency refused to limit its compensation for 
services rendered to ten per cent of the first month’s salary as re- 
quired by a Nebraska Statute, the Secretary of Labor refused it a 
license in accord with the same Statute. The owner of the employ- 
ment agency brought suit to compel the issuance of the license. 
Held, That a statute fixing maximum compensation for an employ- 
ment agency does not violate the due process clause of the Four- 
teenth Amendment of the FepEraL ConstituTIon. Olsen v. Ne- 
braska, 312 U. S. 262, 61 Sup. Ct. 493, 85 L. ed. 820 (1941). This 
decision overrules Ribnik v. McBride, 277 U. S. 350, 48 Sup. Ct. 54, 
72 L. ed. 913 (1928). 

Regulation of a private business by a state has been held not to 
violate the FrpERAL CoNstTITUTION when confined to requiring 
licenses and prescribing reasonable regulations. Brazee v. Michigan, 
241 U. S. 340, 36 Sup. Ct. 561, 60 L. ed. 1034 (1916). The fixing 
of either maximum or minimum compensation, however, was held 
to be an exercise so different that the validity of one did not imply 
the validity of the other. Brazee v. Michigan, supra, Tyson & Brother 
United Theatre Ticket Officers Inc. v. Banton, 273 U. S. 418, 47 
Sup. Ct. 426, 71 L. ed. 718, 722 (1927). 

Relying upon the criterion established in the Tyson case, supra, 
the Supreme Court in Ribnik v. McBride, supra, held that a state 
cannot fix prices unless the business or property has become “affected 
with a public interest.” This theory that only when an “owner by 
devoting his business to the public use in effect grants the public an 
interest in that use and subjects himself to public regulation to the 
extent of that use,” Tyson case, supra, although, as Justice Holmes 
in his dissent said, “little more than a fiction intended to beautify what 
is disagreeable to the sufferers,” was an impediment to the courts in 
their consideration of price fixing legislation. 

Although Munn v. Illinois, 94 U. S. 113, 24 L. ed. 77 (1876), had 
given authority for price fixing in the grain elevator business the 
influence of the Tyson case and Ribnik v. McBride, both supra, was 
so strong that from 1928 until 1934 courts held unconstitutional 
legislation fixing prices and wages. Walliams v. Standard Oil Com- 
pany, 278 U. S. 235, 49 Sup. Ct. 115, 73 L. ed. 287 (1929); More- 
head v. New York, 298 U. S. 587, 56 Sup. Ct. 918, 80 L. ed. 1347 
(1936). Even when, in 1931, the Supreme Court in a five to four 
decision held as valid a New Jersey Statute fixing maximum agent’s 
commission for Fire Insurance companies, the basis for the decision 
was the fact that the business of insurance was “effected with a public 
interest,” and the commissions had so direct a bearing on the rates 
and financial stability of the insurer as to come within the rate regu- 
lation power. It was on this latter point that the minority dis- 
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agreed, feeling that commission agreements were private contracts 
protected by the Constitution. O’Gorman & Young v. Hartford 
Fire Insurance Company, 282 U. S. 251, 51 Sup. Ct. 130, 75 L. ed. 
324 (1931). 

It was not until 1934 that Justice Stone’s dissent in Ribnik v. 
McBride, supra, was followed in Nebbia v. New York, 291 U. S. 502, 
54 Sup. Ct. 505, 78 L. ed. 940 (1934), where it was said that the 
“guaranty of due process demands only that the law shall not be 
unreasonable, arbitrary or capricious and that the means selected 
shall have a real and substantial relation to the end sought.” Here, 
too, was dealt the fatal blow to the distinction between price fixing 
and other regulation when Justice Hughes said “the thought seems 
nevertheless to have persisted that there is something peculiarly 
sacrosanct about the price one may charge for what he makes or 
sells and that however able to regulate other elements of manufacture 
or trade with incidental effect upon price, the state is incapable of 
directly controlling the price itself.” This, he said, was negatived by 
Munn v. Illinois, supra. After all, he went on to say, “affected with 
the public interest is equivalent of subject to the exercise of the police 
power and the mere private character of a business does not remove 
it from public regulation.” 

This step away from the artificial doctrine of Ribnik v. McBride, 
supra, accelerated the movement and, in 1937, Adkins v. Childrens 
Hospital, 261 U. S. 525, 43 Sup. Ct. 394, 67 L. ed. 785 (1923), was 
overruled and a state statute fixing minimum wages for women and 
children was sustained in West Coast Hotel Co. v. Parrish, 300 U. S. 
379, 57 Sup. Ct. 578, 81 L. ed. 703 (1937). In this same year a 
statute fixing maximum charges for tobacco warehouses was also sus- 
tained, the court saying that if a statute was not arbitrary or confisca- 
tory then it was valid under previous decisions. 


Although more limited in scope since it must act under the Com- 
merce Clause, Congress, too, has been given broader power to regu- 
late prices in U. S. v. Rock Royal Co-op, 307 U. S. 533, 59 Sup. Ct. 
993, 83 L. ed. 1446 (1939), and in U. S. v. Darby, 312 U. S. 100, 
61 Sup. Ct. 45, 85 L. ed. 395 (1941), the power of Congress to 
regulate wages under the Fair Labor Standards Act was upheld, 
and it was denied that the bare existence of such a minimum violated 
the due process clause. 

Despite these decisions it was not until Olsen v. Nebraska, supra, 
was decided that Ribnik v. McBride, supra, was expressly overruled. 
Since, however, the criteria then established had not been followed 
for several years it needed merely two cases so identical in fact situa- 
tions for an explicit reversal. Indeed such a reversal was forecast 
by the New York Supreme Court in Kelly-Sullivan Inc. v. Moss, 174 
Misc. 1098, 22 N. Y. S. (2d) 491 (1940), (1941) 9 Geo. Wasu. L. 
Rev. 242, refusing to follow Tyson case, supra. With this artificial 
barrier removed the problem of price legislation is greatly simplified 
and as Justice Stone said in his dissent in Ribnik v. McBride, supra, 
“regulation is within a state’s power whenever any combination of 
circumstances seriously curtails the regulative force of competition 
so that buyers and sellers are placed at such a disadvantage in the 
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bargaining struggle that a legislature might reasonably anticipate 
serious consequences to a community as a whole.” Though this may 
seem to some to be allowing legislative discretion too great a leeway 
it must be remembered that the doctrines of confiscation and arbi- 
trariness still apply. Furthermore, the doctrine of “effected with 
a public interest” was no more definite but merely removed the dis- 
cretion from the legislature to the courts. Since there can be no 
guarantee that court decisions are more free from personal bias than 
the legislature on such subjects it seems best to leave this power where 
the CoNnsTITUTION intended it to be placed, subject always to the 
control of the people and the courts when wrongly used. 

Among the far-reaching, important effects of this decision and the 
basic philosophy behind it is the recent passage of the Price Control 
Bill, Pub. Law 421, 77th Cong., 2d Sess., H. R. 5990. In a brief by 
C. David Ginsburg, 88 Conc. Rec., No. 20, Appendix A322 (1942) 
one ground on which the constitutional validity of the Act under the 
Fifth Amendment is based is the instant case. 


TRADE REGULATION — INTERSTATE COMMERCE — RESTRAINT OF 
TRADE—AUTOMOBILES. — Four corporate defendants, the General 
Motors Corporation, the General Motors Sales Corporation, the Gen- 
eral Motors Acceptance Corporation, and the General Motors Ac- 
ceptance Corporation of Indiana appealed from a conviction for a 
conspiracy to restrain interstate trade and commerce in violation of 
§ 1 of the Sherman Anti-Trust Act, 26 Stat. 209, 50 Stat. 693, 15 
U.S. C. § 1. The G. M. C. manufactures its products in seven states 
and through the G. M. S. C. sells them to approximately 15,000 
dealers in all states. The dealers in turn sell these new automobiles, 
as well as used automobiles on hand, to retail purchasers, generally 
on time sales. About 375 independent finance companies and the 
G. M. A. C. compete for the finance business of both the wholesale 
and retail transactions. The G. M. C. and G. M. S. C. by discrimi- 
nating against dealers not using the finance service of G. M. A. C. 
and by the threatened revocation of their franchise agreements 
brought extreme pressure on these dealers to use the finance business 
of the G. M. A. C. exclusively. Held, that even though financing 
is considered to be a local activity per se, it is so closely connected 
with and is so indispensable to the movement of automobiles in 
interstate commerce, that any restrictions upon the wholesale and 
retail financing which unreasonably impede the free flow of auto- 
mobiles in interstate commerce, violate the Sherman Anti-Trust Act. 
U. S. v. General Motors Corporation, 121 F. (2d) 376 (C. C. A. 7th, 
1941), cert. den., 62 Sup. Ct. 178, 86 L. ed. Adv. Op. 102. 

The Sherman Anti-Trust Act has been held applicable wherever a 
combination or conspiracy has caused a direct, substantial, and un- 
reasonable restraint on interstate commerce. U. S. v. Keystone 
Watch Case Co., 218 Fed. 502 (E. D. Pa. 1915). The problem in 
this type of case has been to determine what is a direct restraint on 
interstate commerce. Also the Act has been applied where the re- 
straint is indirect, but the purpose of the combination or conspiracy 
has been to interfere with interstate shipments, control interstate sales 
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or prices, or to limit interstate markets. Loewe v. Lawlor, 208 U. S. 
274, 28 Sup. Ct. 301, 52 L. ed. 488 (1908) ; Bedford Cut Stone Co. 
v. Stone Cutters, 274 U. S. 37, 47 Sup. Ct. 522, 71 L. ed. 916 
(1927) ; Duplex Printing Co. v. Deering, 254 U. S. 443, 41 Sup. 
Ct. 172, 65 L. ed. 349 (1921); Coronado Coal Co. v. United Mine 
Workers, 268 U. S. 295, 45 Sup. Ct. 551, 69 L. ed. 963 (1925). 
In such cases the relative amount of interstate commerce involved 
is not material since it is the character of the restraint that brings 
the activity within the meaning of the Act, see Apex Hosiery Co. v. 
Leader, 310 U. S. 469, 485, 60 Sup. Ct. 982, 987, 84 L. ed. 1311, 
1318 (1940). Where an indirect restraint on interstate commerce 
has been unaccompanied by such a purpose or design, the activity 
has been held not to come within the purview of the Act. United 
Mine Workers v. Coronado Coal Co., 259 U. S. 344, 42 Sup. Ct. 
570, 66 L. ed. 975 (1922); United Leather Workers v. Herkert, 
265 U. S. 457, 44 Sup. Ct. 623, 68 L. ed. 1104 (1924); cf., Coro- 
nado Coal Co. v. United Mine Workers, supra. In other fields of 
federal regulation, the courts have gone far in upholding regulation 
of activities having only an indirect effect on interstate commerce. 
Purely local transactions in goods which are in the interstate “flow 
of commerce” which tend to obstruct that commerce are subject to 
federal regulation. Stafford v. Wallace, 258 U. S. 495, 42 Sup. Ct. 
397, 66 L. ed. 735 (1922); Board of Trade v. Olson, 262 U. S. 1, 
43 Sup. Ct. 470, 67 L. ed. 839 (1923). Labor disputes affecting local 
plants of thoroughly integrated industries have recently been held 
subject to federal control. National Labor Relations Board v. Jones 
and Laughlin Steel Corp., 301 U. S. 1, 57 Sup. Ct. 615, 81 L. ed. 
893 (1937). Federal regulation of the wages and hours of workers 
in industries producing goods destined for interstate commerce has 
been upheld. U. S. v. Darby, 312 U. S. 100, 61 Sup. Ct. 451, 85 
L. ed. 609 (1941). Even the federal regulation of completely intra- 
state railway rates has been upheld where it is a necessary adjunct 
to the maintenance of equitable interstate rates. Shreveport Case, 
234 U. S. 342, 34 Sup. Ct. 833, 58 L. ed. 1341 (1914). Heretofore, 
however, the application of the Sherman Anti-Trust Act in cases 
where the effect on interstate commerce was indirect has been limited 
to activities in which some form of “market control” has been the 
motivating factor behind the combination or conspiracy. See Apex 
Hosiery Co. v. Leader, 310 U. S. 469, 506, 84 L. ed. 1311, 1330, 
60 U. S. 982, 999 (1940). The effect of this decision seems to be 
to broaden the area of application of the Sherman Anti-Trust Act 
to include activities indirectly burdening interstate commerce even 
in the absence of the intention to restrain that commerce. 


R. M. B. 


UNEMPLOYMENT COMPENSATION LAws— INDEPENDENT CON- 
TRACTOR—DEFINITION OF EMPLOYEE—CoMMON Law Test—Stat- 
uTory Test.—J. P. Mathews was the owner and operator of a bar 
and cafe, in which he provided orchestras or bands for the enter- 
tainment of his patrons. He engaged the orchestras through their 
leaders. The directors of the orchestras, to whom weekly checks 
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for the services of the orchestra were made payable, engaged and 
discharged the members of the orchestras; furnished the music 
used; decided what music to play; and were the sole judges as 
to whether any musician in the organization was doing his work 
properly. The individual members of the orchestras, who supplied 
their own instruments, “looked to” their leaders for payment of 
their salaries. The Unemployment Compensation Commission of 
Wyoming brought an action against J. P. Mathews in the district 
court under the provisions of chapter 113 of the 1937 Session Laws 
of Wyoming as amended by chapter 124 of the Session Laws of 
Wyoming, 1939, seeking to collect certain contributions from him 
as the employer of the members of the orchestras. The case was tried 
without a jury, and the Commission was defeated in its attempt to 
collect. The record was carried to the Supreme Court on direct 
appeal based on an alleged prejudicial error in the trial court’s gen- 
eral findings. Held, that the judgment of the district court should 
be affirmed, the record not presenting reversible error. Unemploy- 
ment Compensation Commission of Wyoming v. J. P. Mathews, 
56 Wyo. 479, 111 P. (2d) 111 (1941). 


The collection of contributions, from certain employers under the 
Federal Social Security Act and the State laws complementary 
thereto, has been upheld by the Supreme Court. Carmichael v. 
Southern Coal and Coke Company, 301 U. S. 495, 57 Sup. Ct. 868, 
81 L. ed. 1245 (1937) (upheld the Alabama Act); Helvering v. 
Davis, 301 U. S. 619, 57 Sup. Ct. 904, 81 L. ed. 1307 (1937) ; Stew- 
ard Machine Company v. Davis, 301 U. S. 548, 57 Sup. Ct. 883, 
81 L. ed. 1279 (1937). The contributions are imposed upon an 
employer as an excise tax. 42 U. S. C. § 1101 (1940); Helvering 
v. Davis, supra; Steward Machine Company v. Davis, supra. Lia- 
bility for the unemployment compensation tax hinges upon the ex- 
istence of an employment relationship which, in turn, depends upon 
the existing facts in each case. Schomp v. Fuller Brush Company, 
124 N. J. L. 487, 12 A. (2d) 702 (1940). Sundry variations among 
the 51 unemployment compensation laws have produced conflicting 
rulings concerning substantially similar statutes upon similar sets of 
facts. The courts, in determining whether the employment relation- 
ship exists in cases arising under State unemployment compensation 
laws, have had to decide whether the common-law test of employment 
relationship, as set forth in the RESTATEMENT OF THE LAW OF 
AcEncy, § 220, should be the test under the unemployment compen- 
sation law or whether the statutory test should govern. Courts which 
have adopted the common-law test as paramount have predicted their 
thesis on one of two grounds. One line of reasoning takes the view 
that statutes are not to be construed as changing the common law 
unless the purpose to effect such change is clearly expressed therein. 
To have such effect, “the language must be clear, unambiguous, and 
peremptory.” Meek v. Pierce, 19 Wis. 300, 303 (1865); Brown v. 
Loewenbach, 217 Wis. 379, 258 N. W. 379 (1935); Wisconsin 
Bridge and Iron Company v. Ramsay, 233 Wis. 467, 290 N. W. 199 
(1940); Texas Company v. Wheeless, 185 Miss. 799, 187 So. 880 
(1939). Further, statutory phraseology must be interpreted in the 
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usual and ordinary sense in which it is commonly used. State v. 
J.J. Newman Lumber Company, 103 Miss. 263, 60 So. 215 (1912) ; 
Town of Union v. Ziller, 151 Miss. 467, 118 So. 293 (1928); Texas 
Company v. Wheeless, supra. The other line of reasoning holds that 
the common law test and the statutory test are actually the same 
because “in drafting the statute, the legislators attempted to codify 
the common law [and] intended that the common-law test of em- 
ployment relationship should likewise be the test under the Unem- 
ployment Compensation Act.” Washington Recorder Publishing 
Company v. Ernst, 199 Wash. 176, 91 P. (2d) 718 (1939). Hill 
Hotel Company v. Kinney, Commissioner of Labor, 138 Neb. 760, 
295 N. W. 397 (1940). 


The courts which have adopted the statutory test as the sole test 
to be applied base their view on: firstly, the legislature has the 
power to broaden or restrict common law concepts. New York 
Central Railroad Company v. White, 243 U. S. 188, 37 Sup. Ct. 247, 
61 L. ed. 667 (1917); McDermott v. State, 196 Wash. 261, 82 P. 
(2d) 568 (1938); contra: Washington Recorder Publishing Com- 
pany v. Ernst, supra. Secondly, statutes are to be construed in ac- 
cordance with the intent of the lawmaker as it is found in his lan- 
guage. United States v. Goldenberg, 168 U. S. 95, 102, 103, 18 Sup. 
Ct. 3, 4, 42 L. ed. 394 (1897). Thirdly, if it is clear that, in defining 
words in a particular statute, the legislature intended to give them 
a different meaning from the one ordinarily given to such words, 
the statutory definition should be applied. Fox v. Standard Oil, 294 
U. S. 87, 55 Sup. Ct. 333, 79 L. ed. 780 (1935); Comer v. State 
Tax Commission, 41 N. M. 403, 69 P. (2d) 936 (1937); Levitt v. 
Faber, 20 Cal. App. Supp. (2d) 758, 64 P. (2d) 498 (1937). And, 
fourthly, the statutory definition controls the judicial determination. 
Fox v. Standard Oil Company, supra; Steinberg v. United States, 
14 F. (2d) 564, 566 (C. C. A. 2d, 1926); Spano v. Western Fruit 
Growers, Inc., 83 F. (2d) 150 (C. C. A. 10th, 1936); Industrial 
Commission v. Continental Investment Company, 78 Colo. 399, 242 
Pac. 49 (1925); Industrial Commission v. Northwestern Mutual 
Life Insurance Company, 103 Colo. 550, 88 P. (2d) 560 (1939) ; 
Unemployment Compensation Commission of North Carolina v. 
Jefferson Standard Life Insurance Company, 215 N. C. 479; 2S. E. 
(2d) 584 (1939) ; Creameries of America v. Industrial Commission, 
98 Utah 571, 102 P. (2d) 300 (1940); Schomp v. Fuller Brush 
Company, supra. 


Section 2 of chapter 113, Laws of Wyoming, 1937, which embodies 
the unemployment compensation law contains these provisions: 


“Services performed by an individual for wages shall be deemed 
to be employment subject to this Act unless and until it is 
shown to the satisfaction of the Commission that— 

(a) such individual has been and will continue to be free 
from control or direction over the performance of such service, 
both under his contract or services and in fact; and 


(b) such service is either outside the usual course of the 
business for which such service is performed or that such serv- 
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ice is performed outside of all the places of business of the 
enterprise for which such service is performed; and 

(c) such individual is customarily engaged in an independ- 
ently established trade, occupation, profession or business.” 


Under the statutory test, therefore, these three conditions expressed 
conjunctively must exist concomitantly in order for the employment 
relationship to exist within the meaning of the unemployment com- 
pensation law. Schomp v. Fuller Brush Company, supra; Industrial 
Commission v. Northwestern Mutual Life Insurance Company, 
supra; Globe Grain and Milling Company v. Industrial Commission, 
98 Utah 36, 91 P. (2d) 512 (1939), rehearing den. 97 P. (2d) 582 
(1939) ; Singer Sewing Machine Company v. Compensation Com- 
mission, 296 N. W. 799, 103 P. (2d) 708 (1940) ; Young v. Bureau 
of Unemployment Compensation, 63 Ga. App. 130, 10 S. E. (2d) 
412 (1940); McKinley v. R. L. Payne & Son Lumber Company, 
200 Ark. 1114, 143 S. W. (2d) 38 (1940); In re Mid America 
Company, 31 F. Supp. 601 (D.C. S. D. Ill. 1939). The dissent is 
based only on the question of sufficiency of the evidence submitted 
to show the existence of the three conditions prerequisite to a find- 
ing of the employment relationship. 

The court indicates that the result in the instant case would have 
been the same under the general law of master and servant. It is 
evident, however, that, in other controversies arising under the un- 
employment compensation laws and similar statutes, the application 
of the two tests would not always produce the same result. Under 
the common law test, nine different elements must be considered and 


weighed in order to determine whether the employment relationship 
exists. Under the statutory test, the court has to consider only the 
conditions set forth in the statute. It is submitted that the adoption 
of the statutory definition as the sole test of whether the employ- 
ment relation exists within the purview of the unemployment com- 
pensation laws will set up a uniform rule in such cases, and is, there- 
fore, the better view. M. L. P. 
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BOOK REVIEW 


Sotvinc Lasour PROBLEMS IN AUSTRALIA: BEING AN ADDITIONAL 
SERIES OF Essays IN THE History OF INDUSTRIAL RELATIONS 
oF AUSTRALIA. By Orwell de R. Foenander. Introduction by D. 
B. Copland. Melbourne, London: Melbourne University Press 
in association with Oxford University Press. 1941. Pp. xxxvi, 
168. (15 s.) 


This book is especially valuable at the present time when, under 
the impetus of war conditions, the government of the United States 
is rapidly extending its control over the entire field of industrial re- 
lations. In an earlier work, Towarps INDUSTRIAL PEACE IN AUS- 
TRALIA (1937), Mr. Foenander has already given us a thorough 
study of the Australian scheme for the adjudication of industrial 
disputes. The present volume is a companion to the work and 
completes the Australian picture. 


In his new work, Mr. Foenander is concerned with a number of 
special problems and in particular with the Commonwealth Court 
of Conciliation and Arbitration. After a discussion of the principles 
followed by the court in wage fixation, he deals with the circum- 
stances in an industry which may induce the Court to resort to 
flat rates instead of the differential principles which is customarily 
followed. He outlined the developments in the treatment of the 
basic wage since 1934 and the hours of labour since 1936. In other 
chapters he discusses the policy of the Court in relation to the pas- 
toral and mining industries, and the way in which the court has 
treated the problem of sweating. Two general appendicies are 
provided: the first deals with the state industrial tribunals, and the 
second with suggested improvements in the Commonwealth regula- 
tive industrial machinery. The section designated “Addenda” in- 
dicates that since the main portion of the study was completed, many 
of these suggestions have been adopted. Since the war has removed 
many of the constitutional limitations upon the power of the court, 
this section also outlines such changes down to 1941 as have been 
made to meet war conditions. 


This study makes it evident to the reader that two ocnditions are 
indispensable to the successful operation of such legislation, namely : 


1. the men in industry as well as the government and its agencies 
must accept unequivocally the principle of “collective bargain- 
ing,” and 

2. the personnel of the tribunal which administers the legislation 
must be such as to command the respect of the parties. 


In Australia, collective bargaining is so well established as to be 

accepted by employers as well as employes; within our own country, 

the past few years have witnessed the spread of the principle by 

leaps and bounds but to say it is an accepted fact is to ignore the 

attitude of certain prominent leaders in our midst. In Australia the 
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appointments to the court are governed by the same high principles 
and considerations which lead to the selection of other members of 
the judiciary. In the United States industrial courts and mediation 
boards seem to bear evidence of political influence. 


Coming at a critical time, this study gives Americans a lesson in 
practical industrial relations. Our working men are questioning the 
wisdom of proposals for dealing with industrial issues through the 
courts rather than through economic pressure. Mr. Foenander’s book 
demonstrates, however, that given favourable conditions a labour 
court can do justice to labour. 


This book is the product of a trained scholar who is both a lawyer 
and an economist. His training as an economist gives him the neces- 
sary background to an adequate discussion of the legal situation. 
Indeed, one may say that Mr. Foenander illustrates in a measure the 
results of the true education of a lawyer. The account is at once 
well outlined, concisely written, and readable; the numerous tables 
and footnotes are an integral portion of the work—not just so much 
“filler.” HELEN E. CREIGHTON, 


Of the District of Columbia Bar. 








